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ILLINOIS 

DIGEST  OF 

Issue/Digest  Code 

MISCONDUCT/MC  5.05 

DEPARTMENT  OF 

ADJUDICATION 

Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

84-BRD-2 756/2-28-84 

Case  Number/Authority 

1./S-601B  and  S-602A 

Title 


Misconduct  -  General 


Subtitle 


Distinguishing  The  Issue 


Cross-Reference 


VL  5.05,  General  under  Voluntary  Leaving 


The  claimant  was  given  an  indefinite  leave  of  absence  to  care  for  her  mother 
who  was  seriously  ill.  Four  months  later,  the  claimant's  sister  became 
available  to  care  for  the  mother,  and  she  notified  the  employer  that  she  could 
return  to  work.  The  company  told  her  work  was  slow  and  asked  her  to  check  back 
with  them  in  a  month.  She  was  subsequently  placed  on  layoff  without  returning 
to  work. 

HELD:  The  claimant's  separation  was  neither  a  voluntary  leaving  nor  a 

discharge  but  was  due  to  lack  of  work.  In  the  absence  of  any  disqualifying 
issue,  the  claimant  cannot  be  subject  to  a  disqualification  for  benefits. 


Issue/Digest  Code 

MISCONDUCT  /  MC  5.05 

Docket/Date 

ABR-80-10604  /  10-18-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Subtitle 

Misconduct 

Cross  Reference 

Distinguishing  the  Issue 

MC  440.05,  Expiration  of  Contract 


The  claimant,  a  Roman  Catholic,  worked  for  a  Roman  Catholic 
school,  as  a  Teacher.  In  November,  1979,  she  married  a  divorced 
man  of  the  Methodist  faith.  The  marriage  ceremony  was  not 
performed  in  the  Roman  Catholic  Church  and  was  not  recognized  as 
valid  by  that  Church.  One  week  later,  the  employer  became  aware 
of  the  claimant’s  marriage,  and  concluded  that,  by  entering  into 
the  marriage,  the  claimant  had  breached  her  employment  contract, 
which  provided,  in  pertinent  part:  "(T)he  teacher  agrees  to  ... 
act  in  accordance  with  the  doctrine  and  precepts  of  the  Catholic 
Church."  However,  rather  than  discharge  the  claimant 
immediately,  the  employer  decided  to  permit  her  to  continue 
teaching  until  June,  1980,  the  end  of  the  academic  year,  at  which 
time  also  the  claimant's  employment  contract  would  expire.  The 
employer  decided  not  to  renew  the  claimant's  contract. 

HELD:  A  work  separation  which  is  based  upon  the  expiration  of  a 

contract  does  not  fall  within  the  purview  of  Section  602A  of 
the  Act.  In  the  instant  case,  the  claimant  became  an  unemployed 
individual  by  operation  of  law,  because  her  contract  had  expired, 
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and  for  no  other  reason.  This  rendered  any  consideration  of  the 
misconduct  issue  moot;  and,  similarly,  any  reason  the  employer 
might  have  had  for  deciding  not  to  renew  the  claimant's  contract 
was  irrelevant. 
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MISCONDUCT  /  MC  5.05 

Docket/Date 

Cetnar  v.  Board  of  Review,  495  N.E.  2d  1128  (1986) 

Authority 

Sect.  602  of  the  Act 

Title 

Misconduct 

Subtitle 

Sole  Accountability 

Cross  Reference 

MC  602.05,  Felony  or  Theft 

The  employer  discovered  that  a  large-scale  construction  project 
was  being  carried  out  at  the  residence  of  its  maintenance 
superintendent,  and  that  employees  were  working  on  that  project 
on  company  time,  using  materials  transported  from  the  employer's 
plants.  The  claimant,  a  Maintenance  Electrician,  was  discharged 
for  his  part  in  what  was  deemed  the  misappropriation  of  company 
property  (theft). 

In  his  written  statement  to  the  Adjudicator,  the  claimant  stated 
that  on  certain  occasions  his  general  foreman  would  send  him  out 
of  the  employer's  plant  to  work  on  private  property  and  would 
tell  him  what  materials  he  needed  for  the  job.  The  claimant 
would  punch  out  for  the  day,  then  give  his  timecard  to  the 
foreman.  The  claimant  maintained  that  he  was  given  authorization 
by  his  foreman  to  remove  materials  from  the  plant  and 
specifically  stated,  "I  have  not  taken  any  materials  from  (the 
employer)  without  authorization."  The  claimant  stated  that  it 
was  customary  for  maintenance  department  workers  to  perform  work 
at  the  residences  of  management  personnel,  and  testified  that  in 
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the  early  years  of  his  employment  he  had  performed  such  work  at 
the  home  of  the  company's  owner. 

The  claimant's  testimony  was  unrebutted. 

HELD:  Before  any  form  of  behavior  is  determined  to  be  an  act  of 

misconduct,  it  must  be  clearly  established  as  factual  that  the 
discharge  was  due  to  the  worker's  behavior  for  which  the  employer 
was  not  at  fault.  Moreover,  Section  602B  clearly  requires  that 
in  cases  involving  a  discharge  based  upon  job-related  theft, 
there  be  a  demonstration  that  the  employer  was  in  no  way 
responsible  for  the  theft. 

In  the  instant  case,  the  facts  led  to  the  conclusion  that  the 
employer  countenanced  the  claimant's  activities.  The  claimant's 
sole  accountability  for  his  actions  was  not  established.  The 
act(s)  for  which  he  was  discharged  did  not  fall  within  the 
definition  of  misconduct  in  general,  under  Section  602A,  or 
theft,  under  Section  602B. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  5.05 

Docket/Date 

ABR-85-6617  /  2-28-86 

Authority 

Sect.  601A  and  Sect.  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Distinguishing  the  Issue 

Cross  Reference 

None 

While  driving  to  work,  the  claimant  saw  a  woman  jogger  at  the 
roadside.  He  stopped  his  car,  then  proceeded  to  physically 
assault  the  woman.  After  that  assault,  but  before  he  reached 
work,  the  claimant  was  apprehended  by  the  police,  arrested,  and 
jailed.  After  the  claimant  had  been  in  jail  for  several  days,  a 
representative  of  the  employer  visited  him,  and  informed  him 
that,  due  to  his  consecutive  days'  absences,  he  had  been  deemed 
to  have  abandoned  his  job  and  to  have  voluntarily  resigned. 

HELD:  It  often  occurs  that  a  party  will  incorrectly  characterize 

a  work  separation  issue.  Therefore,  it  is  the  Agency's 
responsibility  to  determine  the  correct  issue.  In  the  instant 
case,  despite  the  employer's  characterization  of  the  issue  as 
"job  abandonment"  or  "voluntary  leaving,"  the  facts  indicated 
that  the  employer  -  not  the  claimant  -  decided  to  terminate  the 
work  relationship.  The  claimant  was  discharged. 
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MISCONDUCT  /  MC  5.05 

Docket/Date 

ABR-86-1890  /  7-24-87 

Authority 

Section  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Distinguishing  the  Issue  (Discharge  vs.  Lay-off) 

Cross  Reference 

MC  440.05,  Termination  of  Employment 

On  October  25,  the  claimant,  a  truck  driver,  was  involved  in  an 
accident  with  the  employer’s  truck,  for  which  he  was  ticketed. 

On  October  26,  for  economic  reasons,  the  employer  reduced  its 
work  force;  the  claimant  was  one  of  the  workers  laid-off.  The 
employer's  terminal  manager  later  testified  that,  since  the  day 
after  the  claimant's  accident,  there  was  no  work  available  to 
assign  to  the  claimant. 

On  October  29,  the  employer  sent  to  the  claimant  a  notice  of 
suspension,  pending  investigation  of  the  October  25  accident. 

The  employer's  policy  provided  for  a  such  a  suspension  whenever  a 
driver  was  involved  in  an  accident  for  which  he  was  ticketed. 

On  November  13,  the  claimant  received  a  notice  of  discharge. 

HELD:  There  cannot  be  a  discharge  from  non-existing  work.  As 

soon  as  there  is  a  work  separation  due  to  a  lay-off,  any 
subsequent  action  by  the  employer  during  the  course  of  that 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


MISCONDUCT 

MC  5.05 

ABR-86-1890 

2 

lay-off  is  irrelevant. 

In  this  case,  the  claimant  was  separated  from  work  due  to  a  lack 
of  work  resulting  in  an  indefinite  lay-off.  By  reason  of  that 
lay-off,  the  employer's  subsequent  review  of  the  claimant's 
accident  and  the  suspension  and  discharge  were  irrelevant. 

The  claimant  was  not  subject  to  disqualification  under  Section 
602A. 
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MISCONDUCT  /  MC  5.05 

Doctet/Date 

Barry  Pesce  v.  Board  of  Review,  No.  86-2049  (1987) 

Authority 

Section  602A  of  the  Act 

Title  . 

Misconduct 

Subtitle 

Definition 

Cross  Reference 

MC  300.1,  Manner  of  Performing  Work 

The  claimant  was  employed  as  a  driver  in  a  medicar  used  to 
transport  patients  to  and  from  hospitals  and  nursing  homes. 
During  the  3-1/2  months  he  was  employed  he  was  involved  in  4 
accidents  with  the  employer's  vehicle.  Each  of  these  accidents 
occurred  while  the  claimant  was  backing  up  and  resulted  in  the 
claimant’s  vehicle  striking  a  stationary  object.  There  were  no 
patients  in  the  medicar  at  the  time  of  these  accidents  and  none 
of  the  accidents  caused  severe  damage. 

The  employer  had  a  rule  that  2  accidents  with  the  employer's 
vehicle  would  result  in  discharge;  but,  because  the  employer  did 
not  know  how  many  of  the  accidents  might  have  been  the 
claimant’s  fault,  the  employer  did  not  discharge  him  until  after 
his  4th  accident. 

The  Board  of  Review  stated  that  the  claimant  was  discharged  due 
to  his  inability  to  back  up  the  employer's  vehicle.  The  Board 
then  went  on  to  equate  the  claimant’s  inability  to  back  up  the 
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vehicle  with  gross  indifference  to  the  interests  of  the 
employer ,  because,  if  the  claimant  had  continued  on  that  course, 
there  was  the  potential  of  the  claimant  injuring  or  aggravating 
an  existing  injury  of  one  of  the  patients  who  relied  on  him  for 
transportation.  The  Board  concluded  that  this  was  misconduct. 

The  claimant  contended  that,  even  if  he  may  have  been  properly 
and  justifiably  discharged,  his  actions  did  not  constitute 
misconduct. 

HELD:  Every  justifiable  discharge  does  not  disqualify  the 

discharged  employee  from  receiving  unemployment  benefits.  An 
employee's  conduct  may  be  such  that  the  employer  may  properly 
discharge  him.  Such  conduct  might  not,  however,  constitute 
"misconduct  connected  with  the  work." 

Misconduct  is  defined  as  conduct  evincing  such  willful  or  wanton 
disregard  of  an  employer's  interests  as  is  found  in  deliberate 
violations  or  disregard  of  standards  of  behavior  which  the 
employer  has  the  right  to  expect  of  its  employee,  or  in 
carelessness  or  negligence  of  such  degree  or  recurrence  as  to 
manifest  equal  culpability. 

In  this  case,  the  record  showed  that  the  claimant  had  4 
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accidents  with  stationary  objects  while  backing  up  in  the 
employer's  vehicle.  But,  there  was  no  evidence  of  deliberate 
conduct  or  a  willful  or  wanton  disregard  of  the  employer's 
interests.  Similarly,  there  was  no  evidence,  other  than  the 
fact  that  the  accidents  occurred,  to  indicate  that  the 
claimant's  conduct  could  be  characterized  as  carelessness  or 
negligence  of  such  a  degree  or  recurrence  as  to  manifest  equal 
culpability.  In  short,  there  was  no  showing  of  an  unreasonable 
and  improper  course  of  conduct  from  which  could  be  imputed  a 
lack  of  proper  regard  for  the  employer's  interests. 

The  claimant  was  allowed  benefits  without  disqualification  under 
Section  602A. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  5.05 

Docket/Date 

Hobbie  v.  Unemn.  Anneals  Comm'n,  107  S.Ct.  1046  (1987) 

Authority 

Spnt-inn  60  7 A  of  the  Act 

Title 

Mis^ondu^t- 

Subtitle 

Conscientious  objection 

Cross  Reference 

mc  insubordination.  Refusal  to  Work 

The  claimant  was  employed  as  Assistant  Manager  of  a  retail 
jewelry  store.  In  April,  1984,  she  informed  her  immediate 
supervisor  that  she  was  to  be  baptized  into  the  Seventh-Day 
Adventist  Church  and  that,  for  religious  reasons,  she  would  no 
longer  be  able  to  work  on  her  Sabbath,  from  sundown  on  Friday  to 
sundown  on  Saturday.  Her  supervisor  agreed  to  substitute  for  her 
whenever  she  was  scheduled  to  work  on  a  Friday  evening  or 
Saturday;  in  return,  the  claimant  agreed  to  work  other  evenings 
and  Sundays. 

In  June,  1984,  the  general  manager  of  the  jewelry  store  learned 
of  this  arrangement  and  advised  the  claimant  that  she  could 
either  work  her  scheduled  shifts  or  resign.  When  the  claimant 
refused  to  do  either,  she  was  discharged.  When  she  filed  for 
unemployment  benefits,  she  was  disqualified  on  the  basis  that  she 
had  been  discharged  for  misconduct  connected  with  her  work.  This 
denial  of  benefits  was  affirmed  by  the  Florida  Unemployment 
Appeals  Commission  and  the  Florida  Fifth  District  Court  of 
Appeal.  The  United  States  Supreme  Court  agreed  to  hear  the  case 
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directly  from  the  Court  of  Appeal. 


HELD:  The  Supreme  Court  ruled  that  the  denial  of  benefits  to  the 

claimant  violated  the  Free  Exercise  Clause  of  the  First 

Amendment,  as  applied  to  Florida  through  the  Fourteenth 

Amendment.  The  Court  quoted  the  following  passage: 

Where  the  state  conditions  receipt  of  an 
important  benefit  upon  conduct  proscribed  by  a 
religious  faith,  or  where  it  denies  such  a 
benefit  because  of  conduct  mandated  by  religious 

belief ,  thereby  putting  substantial  pressure  on 

an  adherent  to  modify  his  behavior  and  to 

violate  his  beliefs,  a  burden  upon  religion 
exists.  While  the  compulsion  may  be  indirect, 
the  infringement  upon  free  exercise  is 
nonetheless  substantial. 

Thomas  v.  Review  Board  of  Indiana  Employment  Security  Div. ,  450 

U.S.  707  (1981).  (Emphasis  in  original). 


The  Florida  Appeals  Commission  had  argued  that  the  claimant 

caused  the  conflict  between  work  and  religious  belief,  by  being 

the  "agent  of  change,"  and,  as  a  result,  neither  the  employer  nor 

the  state  imposed  a  burden  upon  free  exercise: 

[I]t  is  ...  unfair  for  an  employee  to  adopt 
religious  beliefs  that  conflict  with  existing 
employment  and  expect  to  continue  the  employment 
without  compromising  those  beliefs. 

The  Court  rejected  that  argument,  declining  to  single  out  the 

religious  convert  for  different,  less  favorable  treatment  than 

that  given  an  individual  whose  adherence  to  his  or  her  faith 

preceded  employment.  The  Court  concluded  that  the  timing  of 
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the  claimant's  conversion  was  immaterial  to  a  determination  that 
her  free  exercise  of  her  rights  had  been  burdened:  the  salient 
inquiry  under  the  Free  Exercise  Clause  was  the  burden  involved, 
period.  The  claimant  was  forced  to  choose  between  fidelity  to 
religious  belief  and  continued  employment;  the  forfeiture  of 
unemployment  benefits  for  choosing  the  former  over  the  latter 
brought  unlawful  coercion  to  bear  on  the  claimant's  choice. 

The  claimant's  refusal  to  work  under  the  conditions  set  forth  by 
her  employer  did  not  constitute  misconduct. 
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Frederick  Siler  v.  IDES, 

No.  1-89-0149  (1989) 

Authority 

Section  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Definition 

Cross  Reference 

MS  95.2,  Construction  of 

Statutes,  Legislative  Intent 

The  claimant  was  a  maintenance  worker  for  7-1/2  years.  During 
the  last  1-1/2  years,  his  work  performance  deteriorated. 

Despite  warnings,  he  continued  to  violate  his  employer's 
sanitation  and  safety  rules,  until  he  was  fired. 

Neither  the  Referee  nor  Board  of  Review  made  a  finding  that  the 
violations  were  deliberate  or  willful.  Still,  both  held  that 
"not  following  correct  procedures"  and  "disregarding  the 
employer's  requirements"  constituted  misconduct. 

The  claimant  sought  judicial  review. 

HELD:  Effective  January  1,  1988,  a  definition  of  misconduct  was 

added  to  Section  602A  of  the  Act.  That  definition  provides,  in 
pertinent  part:  "Misconduct"  means  the  deliberate  and  willful 
violation  of  a  reasonable  rule  or  policy  .... 

The  definition  includes  the  terms  "deliberate"  and  "willful"  and 
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makes  no  reference  to  "carelessness  or  negligence"  of  any 
degree.  This  indicates  that  the  legislature  intended  that 
persons  discharged  for  incapacity,  inadvertence,  negligence  or 
inability  to  perform  assigned  tasks  should  receive  benefits. 

Terms  such  as  "not  following  correct  procedures"  or 
"disregarding  the  employer's  requirements"  do  not  suffice  to 
comply  with  the  statutory  definition.  It  is  necessary  to  show 
that  a  worker's  non-compliance  was  deliberate  and  willful. 

In  this  case,  there  being  no  finding  of  any  "deliberate"  or 
"willful"  violation  of  rules,  there  could  be  no  misconduct  under 
Section  602A.  Benefits  were  allowed  without  disqualification. 
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Winklmeier  v.  Board  of  Review,  450 

N.E. 

2d  353  (1983) 

Authority 

Section  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Definition  of  Misconduct 

Cross  Reference 

MC  85.05,  Connection  with  Work;  MS 

95.4 

,  Constr.  of  Statut< 

Over  a 

two-year  period,  the  claimant  submitted  13 

medical  insurance 

claims  to  his  employer.  Each  claim  was  for  medical  treatment  for  hi: 
wife.  On  each  claim  he  knowingly  and  falsely  stated  that  his  wife 
was  unemployed  and  had  no  insurance  of  her  own.  His  practice  of 
filing  false  claims  could  result  in  higher  insurance  costs  to  his 
employer . 

HELD:  As  opposed  to  mere  insufficiency,  ordinary  negligence,  or  goo( . 

faith  errors  in  judgment,  misconduct  is  a  deliberate  act  or  gross 
negligence  that  manifests  an  intent  to  disregard  employee 
responsibilities . 

Here,  the  claimant's  actions  were  deliberate  and  in  total  disregard 
of  the  standard  of  behavior  expected  of  an  employee.  His  actions 
constituted  misconduct. 
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Docket/Date 

Mattson  v.  Dept,  of  Labor 

,  455  N.E.  2d  278  (1983) 

Authority 

Sect.  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Discharge  (as  opposed  to 

Suspension) 

Cross  Reference 

MS  95.4,  Construction  of 

Statutes 

The  claimant  was  employed  as  a  maintenance  worker  in  a  hospital. 
On  August  29,  1981,  he  appeared  on  the  employer's  premises  after 
hours  and  under  the  influence  of  alcohol.  On  September  3,  he  was 
warned  that  if  there  was  another  such  incident  he  would  be 
discharged.  On  September  30,  the  claimant  was  seen,  after  hours, 
departing  the  kitchen  of  the  hospital's  dietary  department,  where 
the  freezer  had  been  tampered  with  and  meat  had  been  left  sitting 
outside  a  food  locker.  The  claimant's  hasty  exit  had  been 
observed  by  a  security  guard.  It  was  also  reported  that  the 
claimant  had  been  drinking  that  night.  The  following  day, 

October  1,  the  claimant  was  arrested  at  work  on  a  theft  charge. 

He  was  also  suspended  from  duty  and  advised  that  he  would  not  be 
allowed  to  return  to  work,  pending  the  outcome  of  court  action. 

While  the  court  action  was  still  pending,  on  October  18,  the 
claimant  filed  an  application  for  unemployment  insurance 
benefits.  The  claimant  had  not  yet  returned  to  work  when,  on 
January  22,  1982,  he  was  tried  and  acquitted  by  a  jury  on  the 
theft  charges.  Still,  he  was  told  he  could  not  return  to  work. 
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pending  the  employer's  internal  investigation.  On  February  18, 
a  Claims  Adjudicator  issued  a  determination  which  disqualified 
the  claimant  for  benefits,  not  on  the  basis  of  theft,  but  for 
misconduct  connected  with  his  work,  because  the  claimant  had  been 
in  an  unauthorized  area  outside  of  his  usual  working  hours  and 
under  the  influence  of  alcohol.  On  March  9,  a  Referee  issued  a 
decision  which  affirmed  the  Claims  Adjudicator's  determination, 
that  the  claimant  had  been  discharged  for  misconduct  connected 
with  his  work.  On  July  16,  the  Board  of  Review  affirmed  the 
Referee's  decision. 

The  claimant  appealed,  pointing  out  that  Section  602A  of  the  Act 
imposed  a  disqualification  only  when  an  individual  had  been 
"discharged"  for  misconduct  connected  with  his  work,  and  that, 
during  the  period  in  question,  he  had  been  serving  a  suspension 
--  which  was  not  tantamount  to  a  discharge.  The  Agency's  policy 
was  that  a  suspension  from  work  for  7  or  more  days,  or  of 
indefinite  duration,  was  tantamount  to  a  discharge. 

HELD:  Although  Section  602A  is  not  ambiguous  on  its  face,  its 

literal  application  could  lead  to  an  ambiguous  result:  If 
"discharge"  is  not  read  to  include  "suspension,"  then  an  employee 
could  commit  an  act  of  work  connected  misconduct  and  be 
compensated  for  it. 
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Courts  will  give  substantial  weight  and  deference  to  an 
interpretation  of  an  ambiguous  statute  by  the  agency  charged  with 
its  administration  and  enforcement.  In  the  instant  matter,  the 
Agency's  policy  was  that  a  suspension  from  work  of  7  or  more 
days,  or  of  indefinite  duration,  was  a  discharge,  and,  whether 
such  suspension  constituted  a  discharge  for  misconduct  connected 
with  work  was  decided  by  principles  generally  applicable  to 
discharges.  The  Agency  policy  of  including  suspensions  within 
the  term  "discharge"  for  the  purpose  of  benefits  disqualification 
did  not  extend  the  statute  beyond  its  fair  and  reasonable 
meaning. 

Because  the  record  supported  a  finding  of  misconduct  by  the 
claimant,  and  because  the  claimant's  indefinite  suspension  was 
tantamount  to  a  discharge  within  the  reasonable  meaning  of 
Section  602A,  the  Board  of  Review  was  correct  in  determining  that 
the  claimant  had  been  discharged  for  misconduct  connected  with 
his  work. 
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ABR-85-8467  /  5-22-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Definition  of  Misconduct 

Cross  Reference 

None 

The  claimant  worked  for  a  commercial  laundry.  During  the  course 
of  his  employment  he  had  received  1  oral  warning  and  1  written 
warning  for  his  behavior.  He  was  discharged  as  a  result  of  the 
following  incident:  Upon  being  instructed  by  the  plant  foreman 
to  perform  a  certain  task,  the  claimant  lost  his  temper  and 
kicked  a  laundry  cart  with  sufficient  force  that  it  caused  a 
noise  that  could  be  heard  above  all  the  other  noise  normally 
present  in  the  laundry  when  it  caromed  into  a  washer. 

The  claimant  contended  that  his  discharge  was  wrongful  because, 
prior  to  discharge,  the  employer,  per  its  procedures,  was 
supposed  to  have  issued  2  written  warnings. 

In  his  decision,  a  Referee  stated: 

The  claimant's  discharge  was  not  based  upon 
misconduct  . . .  the  employer  having  failed  to 
follow  required  disciplinary  procedures. 

HELD:  In  determining  whether  or  not  a  discharge  is  for 

misconduct,  the  employer's  right  to  discharge  a  worker  should 
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never  influence  an  Adjudicator  or  Referee  to  conclude  that 
because  the  employer  had  the  right  to  discharge  the  worker,  the 
worker's  action  constituted  misconduct.  Similarly,  in 
determining  whether  or  not  a  discharge  is  for  misconduct, 
Adjudicators  and  Referees  should  not  be  constrained  by  procedural 
rules  which  employers  may  prescribe.  The  focus  must  always  be 
upon  the  act  for  which  the  claimant  was  discharged.  Analyses  of 
employers'  procedural  rules  and  concepts  such  as  wrongful 
discharge  are  for  another  forum,  and  not  for  determining 
eligibility  for  benefits. 

In  the  instant  case,  analyzing  the  conduct  of  the  claimant  which 
led  to  his  discharge,  the  claimant  engaged  in  an  act  of 
insubordination,  manifested  by  kicking  a  cart  into  a  washer, 
which  could  have  damaged  both  the  cart  and  the  washer.  A  person 
who  deliberately  engages  in  conduct  which  can  damage  the 
employer's  property  should  reasonably  foresee  that  it  will  result 
in  his  discharge  (and  not,  in  anticipation  of  another  warning, 
that  he  will  be  given  a  free  pass). 

The  Agency's  sole  responsibility  in  this  case  was  to  determine 
whether  the  claimant  became  unemployed  due  to  economic  conditions 
beyond  his  control,  or  whether  he  bore  responsibility  for  his 
unemployment.  The  claimant  bore  responsibility  for  his 
unemployment.  He  was  discharged  for  misconduct. 
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Docket/Date 

Bandemer  v.  IDES,  562  N.E.  2d  6  (1990) 

Authority 

Section  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Definition  (Potential  Harm) 

Cross  Reference 

MS  95.4,  Construction  of  Statutes 

The  claimant  was  sales  manager  for  a  retail  store.  She  had  the 
keys  and  was  responsible  for  opening  the  store  at  9:30  a.m.  The 
employer  had  a  rule  reguiring  the  claimant  to  call  in  if  she 
would  be  absent.  One  morning,  the  claimant  felt  ill.  She 
failed  to  contact  the  employer  and  the  store  did  not  open  for 
business  when  scheduled. 

The  claimant  argued  that  her  actions  did  not  constitute 
misconduct,  because,  among  other  elements  of  misconduct,  the 
employer  did  not  prove  that  it  suffered  any  harm. 

HELD:  Potential  financial  loss  caused  by  the  conduct  of  an 

employee  is  harmful  to  an  employer.  Here,  because  of  the 
claimant's  actions,  the  employer  was  unable  to  open  the  store  as 
scheduled  and  potential  customers  were  therefore  unable  to  shop 
at  the  store  resulting  in  financial  loss. 

The  statutory  element  of  harm  was  proven. 
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Docket/Date 

Employment  Division  v.  Smith,  110  S.  Ct.  1595  (1990) 

Authority 

Section  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Religious  Practice  that  Violates  Criminal  Law 

Cross  Reference 

MC  270.05,  Intoxicants;  MC  490.05,  Violation  of  Law 

The  claimants  were  discharged  from  their  jobs  at  a  private  drug 
rehabilitation  organization  because  they  ingested  peyote,  a 
hallucinogenic  drug.  Generally,  the  use  of  peyote  violated 
Oregon's  controlled  substance  law.  However,  the  claimants 
ingested  the  drug  for  sacramental  purposes  in  connection  with 
their  Native  American  Church. 

The  question  presented  to  the  United  States  Supreme  Court  was 
whether  the  claimants  could  be  disqualified  for  unemployment 
benefits  for  misconduct,  or  whether  such  a  disqualification 
would  violate  the  First  Amendment's  Free  Exercise  Clause. 

HELD:  Unemployment  insurance  benefits  cannot  be  denied  when  the 

denial  is  specifically  directed  at  religious  beliefs  (see,  e . q . , 
MC  5.05,  Hobbie ;  RW  90.05,  Frazee) .  However,  benefits  can  be 
denied  when  there  is  a  neutral,  across-the-board,  criminal 
prohibition  on  a  particular  form  of  conduct.  Here,  based  upon 
Oregon's  drug  law,  unemployment  benefits  could  be  denied. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIOtST  OF  ADJUDICATION  PRECEDENTS 


Issue/Digest  Code 

MISCONDUCT  /  MC  85.05 

Docket/Date 

ABR-85-5351  /  12-19-85 

Authority 

Sect.  602B  of  the  Act 

Title 

Connection  with  Work 

Subtitle 

Theft  under  Section  602B 

Cross  Reference 

MC  602.05,  Theft;  MS  95.1,  Construction  of  Statutes 

The  claimant  worked  as  Office  Manager  for  a  Dentist.  In  her 
statement  to  the  Adjudicator,  the  claimant  admitted  that  she  had 
knowingly  filed  a  false  insurance  claim  --  for  dental  services 
allegedly  performed  upon  her  by  her  employer.  The  claim  for 
those  non-existent  services  was  filed  against  the  claimant's 
husband's  insurance  policy.  The  claimant  had  used,  without 
authorization,  her  employer's  signature  stamp,  in  order  to  ensure 
that  the  claim  would  be  processed  without  question.  The  claimant 
stated  that  she  had  filed  the  false  claim  because  she  needed  the 
money. 

The  claimant  received  payment  from  her  husband's  insurance 
company.  When  her  employer  learned  what  had  transpired,  he 
discharged  the  claimant  for  "insurance  fraud." 

The  issue  presented  was  whether  the  claimant  had  committed  a 
theft  within  the  meaning  of  Section  602B,  since,  technically,  she 
had  committed  a  theft  against  the  insurance  company  and  not  her 
employer . 
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HELD:  The  disqualifying  provisions  of  Section  602B  of  the  Act  do 

not  require  that  the  theft  for  which  the  claimant  is  discharged 
be  committed  against  the  employer,  but  only  that  the  theft  be 
connected  with  her  work. 

In  the  instant  case,  the  claimant's  unauthorized  use  of  the 
employer's  signature  stamp  implicated  the  employer  in  the  fraud, 
even  if  only  to  the  extent  that  it  required  the  employer  to  take 
time  away  from  his  work  to  deal  with  the  matter  by  accounting  for 
his  services.  There  was  also  the  potential  for  damage  to  the 
employer's  reputation  and  business. 

The  claimant's  actions  were  sufficiently  material  to  the 
employer's  interests  as  to  be  connected  with  her  work.  The 
claimant  was  properly  subject  to  the  disqualifying  provisions  of 
Section  602B. 
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ABR-8 5-7  4 3 8  /  3-13-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Connection  With  Work 

Subtitle 

Social  Relationships 

Cross  Reference 

MC  485.05,  Violation  of  Company  Rule 

The  claimant,  a  30  year  old  High  School  Teacher,  was  physically 
attracted  to  one  of  his  17  year  old  students,  and  asked  her  for  a 
date.  The  student  did  not  make  a  date  with  the  claimant.  The 
claimant  persisted  in  trying  to  talk  with  her,  including  going  to 
the  student's  home.  Following  his  visit  to  her  home,  the 
student's  mother  complained  to  the  high  school  principal,  who 
issued  a  warning  to  the  claimant:  He  was  to  have  no  more 
personal  contact  with  the  student. 

Although  the  claimant  did  not  subsequently  meet  or  talk  directly 
with  the  student,  he  did,  upon  occasion,  go  out  of  his  way 
to  drive  past  her  home.  Then,  at  the  onset  of  summer  vacation, 
he  went  to  the  student's  work  place,  where  he  discussed  with  the 
student's  work  supervisor  his  (the  claimant's)  prospects  of 
dating  the  claimant  during  the  summer.  Following  this  incident, 
the  student's  mother  again  complained  to  the  claimant's 
principal,  that  her  daughter  was  being  harassed,  whereupon  the 
claimant  was  discharged. 
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HELD:  Discharges  because  of  social  relationships  outside  of 

working  hours  and  away  from  the  employer's  premises  are  not 
generally  considered  to  be  connected  with  the  work,  even  though 
there  may  be  a  rule  or  order  prohibiting  such  relationships. 
However,  discharges  arising  out  of  a  worker's  private  activities 
may  be  connected  with  the  work  if  the  acts  in  question  are 
sufficiently  identified  with  the  work  or  tend  to  injure  the 
employer's  interests. 


In  the  instant  case,  the  claimant  was  a  teacher.  Both  he  and  his 
employer,  a  school,  were  responsible  to  the  community,  in  that 
they  had  been  entrusted  to  look  after  the  well-being  of  students 
--  many  of  them  minors.  The  claimant's  conduct  toward  one  of  his 
students  --  a  minor  --  was  violative  of  the  public's  trust,  and 
therefore  tended  to  injure  his  employer's  interests.  The 
claimant's  actions  were  inherently  misconduct  connected  with  his 
work,  regardless  of  the  fact  that  many  of  the  claimant's  acts 
took  place  outside  of  working  hours  and  away  from  the  employer's 
premises . 
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ABR-86-889 

/  4-30-86 

Authority 

Sect.  602A 

of  the  Act 

Title 

Connection 

with  Work 

Subtitle 

Actions  Subsequent  to  Work  Separation 

Cross  Reference 

None 

During  her  afternoon  work  shift,  the  claimant  was  informed  that, 
due  to  economic  considerations,  she  was  being  laid  off.  She  was 
directed  to  leave  the  employer's  premises. 

The  employer  took  offense  at  the  claimant's  subsequent  actions 
and  deemed  them  to  constitute  misconduct. 

HELD:  When  an  individual  is  no  longer  employed,  her  actions, 

regardless  of  what  they  are  or  where  they  occur,  cannot,  by 
definition,  by  themselves  constitute  misconduct  connected  with 
work.  That  is  because  a  finding  of  misconduct  is  dependent  upon 
a  work  separation  resulting  from,  not  occurring  before,  such 
acts . 

In  the  instant  case,  the  claimant's  actions,  subsequent  to  her 
lay  off,  could  not  by  themselves  constitute  misconduct. 
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Winklmeier  v.  Board  of  Review,  450  N.E.  2d  353  (1983) 

\T~ 

Authority 

Section  602A  of  the  Act 

Title 

Connection  with  Work 

Subtitle 

General 

Cross  Reference 

MC  5.05,  Def.  of  Misconduct;  MS  95.4,  Constr.  of  Statutes 

Over  a  two-year  period,  the  claimant  submitted  13  medical  insurance 
claims  to  his  employer.  Each  claim  was  for  medical  treatment  for  his 
wife.  On  each  claim  he  knowingly  and  falsely  stated  that  his  wife 
was  unemployed  and  had  no  insurance  of  her  own.  His  practice  of 

filing  false  claims  could  result  in  higher  insurance  costs  to  his 
employer. 

HELD:  Section  602A  provides  that  misconduct  must  be  connected  with 

work.  However,  misconduct  need  not  have  a  direct  connection  with 
work.  Instead,  the  connection  with  work  is  determined  in  light  of 
the  specific  facts  of  each  case. 

Here,  the  claimant’s  behavior  arose  out  of  duties  and  obligations 
owed  his  employer,  was  directed  at  his  employer's  insurer,  and  could 
have  resulted  in  a  substantial  financial  loss  to  his  employer. 

This  was  misconduct  connected  with  work. 
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MISCONDUCT  /  MC  85.05 

Docket/Date 

ABR-89-2827  /  9-12-89 

>n 

Authority 

Section  602A  of  the  Act 

Title 

Connection  with  Work 

Subtitle 

Alcohol  Rehabilitation 

Cross  Reference 

MC  270.05,  Intoxication  and  Use  of  Intoxicants 

In  1986,  the  claimant  was  hospitalized  for  alcoholism.  As  a 
condition  of  her  continued  employment,  she  was  required  to 
obtain  follow-up  treatment,  and  she  agreed  that,  for  a  period  of 
1  year,  she  would  attend  alcoholism  counselling  sessions. 

For  1  year,  the  claimant  attended  the  counselling  sessions.  She 
continued  to  attend  counselling  sessions  well  into  a  second 
year.  She  herself  paid  for  these  sessions.  Toward  the  end  of 
the  second  year,  she  began  missing  meetings  with  her  counselor. 
This  was  partly  because  of  her  schedule:  counseling  plus  work, 
including  overtime,  ran  from  1  p.m.  until  2  a.m.  Also,  she  did 
not  have  sufficient  funds  to  continue  to  pay  for  the  sessions. 

From  the  time  the  claimant  began  her  counselling  sessions,  she 
committed  no  work  infractions  -  except  that  the  employer  desired 
that  she  continue  participating  in  the  rehabilitation  prdgram. 

In  January,  1989,  because  she  failed  to  keep  up  her  attendance 
in  the  program,  she  was  discharged. 
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HELD:  Section  602A  of  the  Act  requires  that  misconduct  be 

connected  with  work. 

Generally,  if  a  worker  has  a  substance  abuse  problem,  causing 
difficulties  on  the  job  or  absences  from  work,  a  requirement 
that  she  enroll  in  a  rehabilitation  program  (in  lieu  of  being 
discharged  outright)  is  connected  with  the  work  and  is 
reasonable.  Generally,  the  worker's  failure  to  enroll  in  or 
continue  to  attend  such  a  program  will  constitute  misconduct. 

However,  in  the  instant  case,  the  relationship  between 
|  continuing  rehabilitation  and  work  was  tenuous.  The  original 
incident  occurred  in  1986.  The  claimant  fulfilled  her 
obligation  to  attend  counselling  for  1  year.  For  that  year,  and 
until  her  discharge  in  1989,  she  committed  no  infractions  that 
caused  difficulties  on  the  job  or  absences  from  work. 

The  counselling  sessions  that  continued  after  1  year,  being 
off-duty,  personally  financed,  and  not  warranted  by  behavior  at 
work,  were  not  connected  with  work;  therefore,  missing  them 
could  not  constitute  misconduct. 

The  claimant  was  allowed  benefits  without  disqualification  under 
Section  602A. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


Issue/Digest  Cods 

MISCONDUCT  /  MC  85.05 

Docket/Date 

ABR99133  /  1-30-90 

Authority 

Section  602A  of  the  Act 

Title 

Connected  with  Work 

Subtitle 

Possession  and  Sale  of  Drugs 

Off  the  Job 

Cross  Reference 

MC  270.05,  Drugs;  MC  490.05, 

Violation  of  Law 

The  claimant  worked  for  the  Department  of  Corrections  as  a  youth 
supervisor.  He  was  arrested,  then  convicted,  for  possession  of 
a  controlled  substance  with  intent  to  deliver.  Neither  the  drug 
incident  nor  arrest  took  place  during  working  hours  or  on  the 
employer's  premises.  Still,  after  he  was  convicted,  the 
employer  fired  him. 

HELD:  To  constitute  "misconduct,"  an  act  must  violate  a  policy 

that  governs  the  individual's  performance  of  work.  Ordinarily, 
a  distinction  would  be  made  between  an  individual's  personal 
affairs  and  his  obligations  to  his  employer.  However,  a 
worker's  obligations  to  his  employer  are  broader  in  some 
occupations  than  in  others,  such  as  where  the  worker  is  a  public 
servant  and  the  public's  trust  and  confidence  are  involved. 

Here,  the  claimant  owed  a  duty  to  the  public  through  his 
employer  and  he  breached  that  duty.  This  was  a  discharge  for 
misconduct . 
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Issue/Digest  Code 

MISCONDUCT  /  MC  135.05 

Docket/Date 

ABR-85-2581  /  12-24-85 

Authority 

Sect.  601A  and  Sect.  602A  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Option  to  Remain  Employed 

Cross  Reference 

VL  50.05,  Attributability;  VL  135.05;  VL  155.1 

The  claimant  was  employed  by  a  hospital  as  a  Respiratory  Therapy 
Technician.  The  claimant  was  regularly  scheduled  to  work  the  day 
shift,  but  was  also  scheduled  --  as  were  other  Therapists  --  to 
work  the  night  shift.  After  2  years  of  such  employment,  the 
claimant  told  his  employer  that  he  would  not  be  able  to  work  the 
night  shift;  but  the  employer  demanded  that  he  make  a  commitment 
to  his  work  and  agree  to  work  at  any  time  the  employer  might 
schedule  him,  or  be  discharged.  The  employer's  Chief  Therapist 
stated: 

I  told  (the  claimant)  it  was  unfair  that  other 
staff  had  to  work  another  shift  occasionally 
if  he  did  not.  I  told  him  it  was  not  very 
often  that  this  would  be  required.  He  asked 
if  I  could  guarantee  that  ( it  would  not  be 
often)  and  I  said  no  ...  I  told  (the  claimant) 
that  everyone  is  expected  to  work  a  different 
shift  if  needed  and  that  if  he  was  not  willing 
to  accept  that  job  responsibility  he  would 
have  to  be  terminated  . . . 

The  claimant,  who  was  divorced  and  had  custody  of  his  children, 
ages  5  and  3,  had  had  regular  day  care  arrangements  for  them. 

He  testified  that  he  refused  to  work  an  occasional  night  shift 
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because  he  could  not  afford  to  pay  a  baby-sitter  for  nights, 
and  because  he  wished  to  spend  more  time  with  his  children. 


2 


Following  his  refusal  to  work  a  night  shift,  the  claimant  was 
taken  off  the  employer's  schedule. 

HELD:  An  individual  is  discharged  when  the  employer  takes  the 

action  which  results  in  the  unemployment  and  the  worker  does  not 
have  a  choice  of  remaining  in  employment.  An  individual  leaves 
work  when  he  takes  the  action  which  results  in  his  unemployment 
and  he  has  a  choice  of  remaining  at  work  at  the  time  that  he 
ceases  working. 

In  the  instant  case,  the  claimant  could  have  remained  employed, 
but  he  refused  to  comply  with  a  condition  of  work  made  at  the 
time  of  hire.  In  effect,  the  claimant  quit  rather  than  agree  to 
this  condition.  This  then  was  a  case  of  a  voluntary  leaving,  and 
not  a  discharge. 

(See  also,  VL  155.1,  Domestic  Circumstances,  Children,  Care  of) 
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Issue/Digest  Code 

JUSCONDUCT/MC  135.05 

Docket/Date 

83-BRD-10627/ 9-1 6-83 

Case  Number/Authority 


Title 

Discharge  Or  Leaving 

Subtitle 

General 

Cross-Reference  XT 

None 

The  claimant  had  been  granted  a  leave  of  absence  of  more  than  seven  consecutive 
days.  No  work  was  available  for  him  when  his  leave  expired. 


HELD:  If  an  individual  is  on  an  approved  leave  of  absence,  the  employment 

relationship  is  not  severed.  Where,  as  in  this  case,  work  is  not  available  for 
the  claimant  when  he  returns  at  the  expiration  of  the  leave,  a  layoff  occurs  at 
that  time.  On  the  facts,  neither  a  discharge  nor  a  voluntary  leaving  took 
place,  and  there  can  be  no  disqualification.  Therefore,  the  claimant  is 


entitled  to  benefits. 


Issue/Digest  Code  MISCONDUCT  /  MC  13  5.1 


Docket/Date 

ABR-85-3491  / 

9-30-85 

Authority 

Sect.  602A  of 

the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Constructive  Discharge 

Cross  Reference 

VL  235.4,  Health  or  Physical  Condition,  Pregnancy 

The  claimant  was  6  months  pregnant,  when,  according  to  her 
employer's  standard  policy,  she  was  given  a  choice:  She  could  be 
placed  on  "Maternity  Leave  Status,"  which  meant  she  could  no 
longer  work,  but  would  be  eligible  to  be  re-hired,  if  there  was 
an  opening,  after  her  baby  was  born;  or,  she  could  continue 
working  by  signing  a  "Release  of  Liability"  form,  which  stated 
that  she  would  release  all  rights  to  recovery  for  injury  to 
herself  or  the  unborn  child,  regardless  of  the  cause  of  such 
injury.  The  claimant  refused  to  sign  a  "Release  of  Liability," 
was  placed  on  "Maternity  Leave  Status,"  and  was  told  she  could 
re-apply  for  work  after  her  baby  was  born. 


y 


HELD:  If  a  company  rule  requires  separation  at  a  certain  stage 

of  pregnancy,  the  separation,  if  it  occurs  at  that  stage,  is  a 
discharge,  not  a  voluntary  leaving.  Even  though  the  worker  may 
take  some  action  which  results  in  the  separation,  a  separation 
which  arises  out  of  the  employer's  rule  will  constitute  a 
constructive  discharge.  In  the  instant  case,  the  claimant's 
refusal  to  sign  a  "release"  constituted  a  constructive  discharge 
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cognizable  under  Section  602A  of  the  Act.  Because  compelling 
circumstances  caused  the  claimant  to  refuse  to  sign  the  form,  her 
actions  in  refusing  to  sign  did  not  exhibit  a  willful  disregard 
of  duties  owed  to  the  employer.  The  claimant  was  discharged  for 
reasons  other  than  misconduct  connected  with  her  work. 
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Issue/Digest  Code 

MISCONDUCT/MC  135.1 

Docket/Date 

85-BRD-62-FE/ 6-25-85 

Case  Number/Authority 

Sect.  601A  &  602A  of  Act 

Discharge  or  Leaving 

Constructive  Discharge 

Subtitle 

VL  495.05,  Voluntary 

Cross-Reference 

The  claimant  was  employed  by  the  United  States  government,  as  a 
Clerk-Typist,  in  West  Germany.  She  was  a  "dependent  spouse," 
working  during  her  husband's  tour  of  military  duty  in  that  country. 
When  her  husband's  tour  of  duty  ended,  and  he  was  transferred  back 
to  the  United  States,  the  claimant  left  her  Clerk-Typist  position, 
submitting  a  letter  of  resignation.  Later,  she  testified  that  her 
resignation  had  been  a  formality  only:  Army  personnel  rules 
directed  that  a  dependent  spouse  was  not  permitted  to  remain  in  a 
foreign  country  upon  her  husband's  transfer. 


HELD:  The  claimant  had  no  option  to  remain  at  work,  due  to  the 

rules  promulgated  by  her  employer.  She  did  not  leave  work 
voluntarily.  This  was  a  constructive  discharge. 


Issue/Digest  Cod* 

MISCONDUCT  /  MC  135.1 

Docket/Date 

ABR91921  /  9-20-89 

Authority 

Sections  601  and  602  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Constructive  Discharge 

Cross  Reference 

VL  135.4,  Discharge  or  Leaving,  Resignation  Intended 

The  claimant,  an  administrative  assistant,  worked  from  9  to  5, 
then  requested  a  change  to  part-time  hours,  noon  to  5,  because 
she  wanted  to  work  mornings  as  a  trader  at  the  Board  of  Trade. 
Her  supervisor  agreed  to  a  30-day  trial  period.  After  30  days, 
on  February  9,  the  supervisor  told  her  that  he  really  needed  a 
full-time  administrative  assistant. 

At  that  February  9  meeting,  both  the  claimant  and  her  supervisor 
became  upset.  The  supervisor  told  her  that  she  had  until 
February  11  to  make  up  her  mind.  After  the  claimant  left  for 
the  day,  the  supervisor  removed  the  claimant's  work  from  her 
desk  and  cleaned  off  the  desk-top,  including  removing  her 
computer.  On  February  10,  the  claimant  called  in  sick.  When 
the  claimant  reported  to  work  on  February  11,  she  saw  that  her 
desk  had  been  cleaned  out.  A  secretary  told  her  she  was  fired. 

HELD:  An  individual  is  discharged  when  the  employer  takes  the 

action  that  results  in  her  unemployment  and  she  does  not  have  a 
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choice  of  remaining  employed.  An  individual  leaves  work  when 
she  has  a  choice  of  remaining  at  work,  but  takes  the  action  that 
results  in  unemployment. 

Here,  the  claimant's  desire  to  try  part-time  hours  was  not  the 
cause  of  her  unemployment.  The  employer  took  the  action  that 
resulted  in  her  unemployment.  When  the  supervisor  cleaned  out 
the  claimant's  desk,  the  claimant  no  longer  had  any  choice. 

This  occurred  on  February  9,  pre-dating  the  claimant  calling  in 
sick  on  February  10,  as  well  as  the  February  11  ultimatum  date, 
so  whatever  the  claimant  might  have  intended  on  those  subsequent 
days  was  irrelevant. 

This  was  a  discharge,  not  an  intended  resignation. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  135.2 

Docket/Date 

ABR-8 4-12229  /  10-4-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Interpretation  of  Remark  or  Action 

Cross  Reference 

VL  135.2,  Discharge  or  Leaving;  VL  160.05 

The  claimant  worked  as  a  Jewelry  Salesman,  and  enjoyed  a  familiar 
relationship  with  the  store's  owner,  for  whom  he  had  worked  for 
25  years.  From  May,  1983,  through  September  2,  1983,  the 
claimant  had  been  absent  from  work  due  to  illness.  On  September 
3,  he  returned  to  work,  unannounced,  and  was  preparing  to  open 
the  store,  when  the  owner  told  him  that  he  had  hired  a  new 
employee.  Upon  hearing  this,  the  claimant  handed  the  owner  his 
keys  and  left. 

At  a  hearing,  the  employer  testified  that  the  new  employee  had 
not  been  hired  as  a  replacement  for  the  claimant.  The  claimant 
testified  that  he  had  assumed  that  he  had  been  replaced  by  the 
new  employee . 

HELD:  There  are  some  situations  in  which  it  is  difficult  to 

determine  whether  a  separation  is  a  discharge  or  a  voluntary 
leaving,  as  both  the  employer  and  worker  have  made  some  remark  or 
have  taken  some  action  which  has  contributed  to  the  initiation  of 
a  separation.  Generally,  if  an  employer  makes  a  remark  or  takes 
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some  action  which  initiates  the  separation,  then  a  discharge  has 
occurred.  However,  if  the  employee  is  given  a  choice  of 
remaining  at  work,  it  is  a  voluntary  leaving.  In  either  case, 
the  reasonableness  of  the  parties'  actions  must  be  considered. 

Even  though  an  employer's  remark  might  generally  give  rise  to  a 
discharge,  in  the  instant  case,  the  claimant's  belief  that  he  had 
been  discharged  was  not  reasonable.  Considering  his  many  years 
of  employment,  and  his  familiar  relationship  with  the  owner,  the 
claimant  should  have  taken  steps  to  ascertain  his  status.  His 
failure  to  do  so  by  departing  abruptly  constituted  a  voluntary 
leaving  without  good  cause  attributable  to  his  employer. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  135.2 

Docket/Date 

ABR-85-9144  /  7-14-86 

Authority 

Sections  601  and  602  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Interpretation  of  Remarks 

or  Actions 

Cross  Reference 

MC  45.05,  Attitude  Toward 

Employer;  VL  135.2 

The  claimant,  an  Automobile  Service  Manager,  did  not  receive  the 
wage  increase  he  had  anticipated.  Subsequently,  during  his  lunch 
hour,  he  pored  over  job  advertisements  in  a  newspaper.  He  was 
observed  doing  this  by  a  superior,  who  questioned  the  claimant's 
intentions.  The  claimant  stated  that,  as  a  result  of  the  lack  of 
a  wage  increase/  he  felt  compelled  to  seek  other  work.  He 
informed  his  superior  that,  when  he  found  other  work,  he  would 
give  the  employer  appropriate  ( 2  or  3  week)  notice.  The  claimant 
worked  the  rest  of  his  shift  that  day,  after  which  he  was  again 
questioned  about  his  intentions.  He  repeated  what  he  had  said 
earlier,  whereupon  he  was  instructed  to  leave  work  immediately. 

HELD:  At  some  point  in  time,  either  the  employer  no  longer  has 

the  option  of  continuing  the  worker  in  employment  or  the  worker 
no  longer  has  the  option  of  remaining  at  work.  The  separation 
occurs  at  such  point  in  time.  If  the  employer  has  made  a  remark 
or  committed  an  action  which  prevents  the  worker  from  remaining 
in  employment,  the  separation  is  a  discharge;  if  the  worker  has 
made  a  remark  or  committed  an  action  which  prevents  the  employer 
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from  retaining  him  in  employment,  the  separation  is  a  voluntary 
leaving. 

In  the  instant  case,  the  claimant's  statements  did  not  indicate 
that  he  would  be  leaving  his  job  at  any  ascertainable  time,  nor 
did  his  actions  indicate  that  he  had  ceased,  or  would  imminently 
cease,  performing  his  duties  under  the  terms  of  hire.  The 
employer  had  the  option  of  continuing  the  claimant  in  employment, 
but  chose  not  to  do  so.  This,  then,  was  a  discharge,  not  a 
voluntary  leaving. 

(This  was  a  discharge  not  for  misconduct  --  See  MC  45.2  &  .3). 
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DIGEST  OF 

Issue/Digest  Code 

MISCONDUCT/MC  135.25 

DEPARTMENT  OF 

ADJUDICATION 

Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

84-BRD-4 168/3-28-84 

Case  Number/Authority 

1./S-601A  and  S-602A 

Title 


Discharge  Or  Leaving 


Subtitle 


Discharge  Before  Effective  Date  Of  Resignation 


Cross-Reference 

None 


The  claimant  became  dissatisfied  with  his  job  because  of  a  reduction  in  wages 
and  because  he  was  required  to  perform  lesser  skilled  work.  He  made  an  agree¬ 
ment  with  his  employer  that  he  would  seek  other  employment,  that  the  employer 
would  look  for  a  replacement,  and  that  either  would  give  the  other  one  week's 
notice  before  the  employment  ended.  The  employer  notified  the  claimant  when  he 
found  a  replacement  and  told  the  claimant  not  to  return  to  work. 

HELD:  The  event  which  would  constitute  a  voluntary  leaving  by  the  claimant, 

the  location  of  other  employment,  had  not  occurred.  The  employer's  hiring  of 
a  replacement  did  occur  and  resulted  in  the  separation  of  the  claimant  from 
the  employment.  He  was,  therefore,  discharged  but  not  for  misconduct  connected 
with  the  work.  The  claimant  is  not  disqualified  for  benefits. 


I 


Issue/Digest  Code 

MISCONDUCT  /  MC  135.3 

Docket/Date 

ABR-85-756  /  6-25-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Involuntary  Separation 

Cross  Reference 

MC  165.05,  Employer  Requirements;  VL  160.05 

In  October,  1979,  the  claimant  was  hired  as  a  Nurse's  Assistant. 
Pursuant  to  a  statute  passed  in  1980,  Nurse's  Assistants  were 
required  to  be  licensed  by  the  State.  The  claimant’s  certificate 
that  had  been  issued  in  1968  was  not  recognized  by  the  1980 
statute,  and,  moreover,  the  claimant  had  not  had  sufficient  work 
experience  prior  to  the  passage  of  the  statute  to  take  advantage 
of  that  portion  of  the  statute  which  allowed  licensing  based  upon 
work  experience.  Subsequent  to  the  passage  of  the  1980  statute, 
the  claimant  was  notified  that  her  employer  could  not  continue  to 
employ  her  because  of  her  lack  of  the  requisite  license. 

HELD:  There  are  instances  in  which  an  employer  cannot  retain  a 

worker  in  its  employe  because  the  worker  has  failed  to  meet  a 
legal  requirement  for  continued  employment.  Even  though  the 
employer  does  not  have  the  option  to  retain  the  worker,  the 
resulting  separation  is  generally  considered  a  discharge  as 
opposed  to  a  voluntary  leaving,  unless  it  is  established  that  it 
was  contemplated  in  the  working  agreement  and  was  within  the 
control  of  the  affected  worker  to  satisfy  the  legal  condition  for 
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continued  employment.  In  the  instant  case,  the  requirement  for 
State  certification  was  mandated  at  some  time  after  the 
claimant's  hire  and  there  was  no  assurance  that  the  claimant  had 
within  her  control  the  ability  to  obtain  the  requisite 
certification.  Therefore,  the  claimant's  work  separation  was  a 
discharge  (not  for  misconduct)  and  not  a  voluntary  leaving. 

(The  Board  of  Review  compared  the  instant  case  to  its  previous 
decision,  ABR-84-237,  dated  October  17,  1984:  In  that  case,  the 
claimant  was  hired  with  the  understanding  that,  within  a 
relatively  brief  time  after  hire,  she  would  be  required  to  attend 
a  training  course  in  order  to  become  certified.  The  claimant 
chose  not  to  attend  the  training  course,  and,  thereby,  precluded 
any  opportunity  to  maintain  the  certification  required  to  keep 
her  job.  The  distinguishing  feature  of  that  case,  as  opposed  to 
the  instant  case,  was  that  the  claimant  was  aware  of,  and 
accepted  the  responsibility  for,  obtaining  the  proper  State 
certification,  which  was  within  her  control  to  obtain. ) 
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Docket/Date 

ABR- 8 6 -2404  /  8-28-86 

Authority 

Section  602A  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Involuntary  Separation 

Cross  Reference 

MC  139.05.  Discrimination;  MC  390.25,  Fellow  Employees 

In  September,  1985,  the  claimant  became  ill  with  tuberculosis  and 
was  placed  on  indefinite  leave.  Thirteen  months  later,  he  was 
released  to  return  to  work,  without  restrictions.  (Copies  of 
medical  reports  were  submitted  to  the  employer  and,  later,  in 
evidence  at  the  appeal  hearing).  However,  co-workers  were  still 
afraid  of  contagion  and  refused  to  work  with  the  claimant.  This 
view  was  also  held  by  persons  in  management,  who  were  afraid  that 
their  own  jobs  might  be  on  the  line  if  the  claimant  was  permitted 
to  return  to  work.  Although  there  were  no  legal,  medical,  or 
established  business  requirements  dictating  that  the  claimant 
undergo  further  medical  tests,  the  employer  required  that  he 
undergo  such  testing.  The  employer  would  not  permit  him  to 
return  to  work  until  he  did.  The  claimant  refused  to  undergo 
what  he  considered  unnecessary  testing  and  was  discharged. 

HELD:  A  worker  who  brings  about  his  unemployment,  either  because 
he  no  longer  wishes  to  remain  on  his  job  or  because  he  does  not 
wish  to  comply  with  the  conditions  under  which  his  employer  is 
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willing' to  retain  him,  leaves  work  voluntarily,  since  it  is  his 
action  or  inaction  which  brings  about  his  unemployment.  On  the 
other  hand,  a  worker  who  is  separated  from  his  job  because  the 
employer  does  not  want  to  retain  him  is  said  to  have  been  laid 
off  or  discharged.  There  are  also  instances  in  which  an  employer 
cannot  retain  a  worker  in  its  employ  because  the  worker  fails  to 
meet  a  legal  requirement  or  because  of  other  circumstances  beyond 
the  employer’s  control  -  although  the  employer  does  not  have  the 
option  to  retain  the  worker,  the  resulting  separation  is 
generally  considered  a  discharge. 

In  this  matter,  the  claimant  did  not  terminate  his  employment. 
The  termination  was  brought  about  as  a  consequence  of  the 
employer's  failure  to  place  him  in  employment  when  he  reported  to 
work  with  an  unrestricted  release  by  his  doctor.  The  employer 
imposed  an  unreasonable  and  unnecessary  condition  upon  the 
claimant's  return  to  work.  In  effect,  the  employer  told  the 
claimant  that  it  did  not  wish  to  retain  his  services.  This  was  a 
discharge  for  no  cause,  and,  therefore,  a  discharge  for  reasons 
other  than  misconduct. 
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1./S-602A 

Discharge  Or  Leaving 


Subtitle: 


Involuntary  Separation 


Cross-Reference  j^one 


After  the  claimant  was  hired  as  a  candy  wrapper  and  assigned  to  her  work  station, 
she  underwent  a  physical  examination  required  by  all  new  employees.  During  this 
examination,  it  was  determined  that  the  claimant  was  unable  to  meet  the  health 
standards  required  by  the  state  statute,  and  she  was  discharged  by  the  employer. 
The  claimant  had  been  treated  for  a  similar  condition  10  years  previously  and 
had  been  released  as  cured  by  her  physician.  When  she  accepted  employment,  she 

was  unaware  of  the  recurrence  of  her  infectious  blood  condition. 

x 

HELD:  Although  it  was  the  responsibility  of  the  employer  to  discharge  the 
claimant  in  view  of  her  physical  condition,  there  is  no  evidence  to  indicate 
that  the  claimant  intended  to  conceal  her  condition  from  her  employer.  Under 
these  circumstances,  her  separation  form  work  was  involuntary  and  not  for 
misconduct  connected  with  work.  She  is  not  disqualified  for  benefits. 


MISCONDUCT  /  MC  135.3 

ABR12059  /  3-14-91 

Sections  601  and  602  of  the  Act 

Discharge  or  Leaving 

Involuntary  Separation  (Deemed  Voluntary  Leaving) 

MC  165.05,  Employer  Requirements;  VL  135.15,  Leaving 

The  claimant  was  a  bus  driver.  He  was  required  to  have  a  valid 
driver's  license.  His  driver's  license  was  revoked  due  to  an 
off-duty  accident.  His  employer  could  no  longer  retain  his 
services . 

HELD:  When  an  occupational  license,  a  tool  of  an  individual's 

trade,  is  within  his  control  to  obtain  and  maintain,  a  work 
separation  that  occurs  as  a  result  of  not  obtaining  or 
maintaining  that  license  is  a  voluntary  leaving  (constructive 
quit),  not  a  discharge. 

Here,  the  claimant  constructively  quit  his  job  when  he  lost  his 


license . 


Issue/Digest  Code 

MISCONDUCT  /  MC  135.35 

Docket/Date 

ABR-85-7421  /  4-7-86 

Authority 

Sections  601A  and  602A 

of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Leaving  in  Anticipation 

of  Discharge 

Cross  Reference 

VL  135.35,  Discharge  or 

Leaving;  VL  138.05 

The  claimant  was  employed  by  the  Department  of  Transportation, 
which  had  undertaken  an  investigation  to  see  whether  the  claimant 
had  misused  vehicles  assigned  to  him  and/or  whether  he  had  kept 
improper  time  records.  The  claimant  volunteered  to  resign  if  the 
employer  would  not  pursue  its  investigation,  the  outcome  of  which 
was  as  yet  unknown  (to  the  employer);  no  formal  charges  had  been 
filed  against  the  claimant.  The  employer  did  not  object  to  the 
claimant's  suggestion.  The  claimant  resigned. 

HELD:  A  worker  who  leaves  work  in  anticipation  of  a  discharge 

for  misconduct  cannot  evade  the  attendant  disqualification  by 
leaving.  In  cases  where  a  discharge  is  imminent,  the  separation 
is  considered  a  discharge  and  the  claim  is  adjudicated 
accordingly.  In  cases  where  the  claimant  suspects  that  he  will 
be  discharged,  but  is  under  no  threat  of  imminent  discharge, 
the  separation  is  considered  a  voluntary  leaving  and  the  claim  is 
adjudicated  accordingly. 

In  the  instant  case,  the  claimant  left  work  voluntarily.  He  did 
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not  show  that  the  work  had  become  unsuitable,  so  as  to  affect  his 
well  being,  only  that  the  employer  was  exercising  its  prerogative 
to  conduct,  in  a  reasonable  fashion,  an  investigation  into  its 
business  affairs.  The  claimant  left  work  without  good  cause 
attributable  to  his  employer  and  was  subject  to  the  disqualifying 
provisions  of  Section  601A. 
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N  Doctet/D*te 

ABR92416 

/  8-21-89 

Authority 

Sections 

601  and  602  of  the  Act 

Title _  Discharge  or  Leaving 


Subtitle 

Option 

to  Remain  Employed 

Cross  Reference 

VL  135. 

05,  Discharge  or  Leaving 

The  claimant,  a  maintenance  worker,  was  taking  typing  classes. 
Her  employer  was  aware  that,  when  she  completed  the  classes,  she 
would  seek  secretarial  work.  On  October  24,  the  employer  asked 
when  the  claimant's  last  class  was  and  when  she  would  begin 
looking  for  other  work.  The  claimant  responded  that  her  last 
class  was  December  9,  after  which  she  would  seek  other  work,  and 
that  she  would  give  the  employer  appropriate  notice.  On 
December  7,  the  employer  asked  her  when  she  was  leaving.  The 
claimant  responded  that  she  did  not  intend  to  leave  until  she 
obtained  other  work.  On  December  10,  the  employer  hired  a 
replacement  for  the  claimant. 

HELD:  An  individual  is  discharged  when  the  employer  takes  the 

action  that  results  in  the  unemployment  and  the  worker  does  not 
have  a  choice  of  remaining  in  employment.  An  individual  leaves 
work  when  she  takes  the  action  that  results  in  her  unemployment 
and  she  has  a  choice  of  remaining  at  work  at  the  time  that  she 
ceases  working. 
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In  this  case,  at  no  time  did  the  claimant  disclose  a  definite  or 
ascertainable  date  upon  which  she  intended  to  leave  work  or  that 
she  was  unwilling  to  continue  working  for  the  employer  during 
any  interim.  All  she  did  was  assure  the  employer  -  in  response 
to  its  questions  -  that  she  would  provide  notice  at  the 
appropriate  time  (when  she  obtained  a  job) .  The  employer 
initiated  the  claimant's  separation  from  work  by  replacing  her, 
at  which  time  she  no  longer  had  the  choice  of  remaining  in 
employment.  Therefore,  this  was  a  discharge,  not  a  leaving. 
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Docket/Date 

Randell  D.  Ivy  v.  Board  of  Review,  88  L  50532 

Authority 

Sections  601  and  602  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Option  to  Remain  Employed 

Cross  Reference 

VL  135.05,  Discharge  or  Leaving 

The  claimant  found  a  new  job.  He  gave  his  employer  2  weeks' 
notice  that  he  was  leaving.  The  employer  told  him  to  leave 
immediately.  The  claimant  filed  a  claim  for  benefits  for  the  2 
weeks  until  his  new  job  began. 

^  HELD:  An  individual  is  discharged  when  the  employer  takes  the 

action  that  results  in  the  unemployment  and  the  worker  does  not 
have  a  choice  of  remaining  in  employment.  An  individual  leaves 
work  when  he  takes  the  action  that  results  in  his  unemployment 
and  he  has  a  choice  of  remaining  at  work  at  the  time  that  he 
ceases  working. 

In  this  case,  the  claimant  did  not  intend  to  leave  on  the  date 
he  gave  notice,  but  was  willing  to  work  until  the  effective  date 
of  his  resignation.  He  did  not  have  the  choice  of  remaining  at 
work  at  the  time  that  he  ceased  working. 

This  was  a  discharge. 

#  ) 
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Issue/Digest  Cock 

MISCONDUCT  /  MC  139.05 

Docket/Date 

ABR-86-2404  /  8-28-86 

Authority 

Section  602A  of  the  Act 

Title 

Discrimination 

Subtitle 

Illness,  Fear  of  Contagion 

Cross  Reference 

MC  135.3,  Discharge  or  Leaving;  MC  390.25,  Employees 

In  September,  1985,  the  claimant  became  ill  with  tuberculosis  and 
was  placed  on  indefinite  leave.  Thirteen  months  later,  he  was 
released  to  return  to  work,  without  restrictions.  (Copies  of 
medical  reports  were  submitted  to  the  employer  and,  later,  in 
evidence  at  the  appeal  hearing).  However,  co-workers  were  still 
afraid  of  contagion  and  refused  to  work  with  the  claimant.  This 
view  was  also  held  by  persons  in  management,  who  were  afraid  that 
their  own  jobs  might  be  on  the  line  if  the  claimant  was  permitted 
to  return  to  work.  The  employer  would  not  permit  the  claimant  to 
return  to  work. 

HELD:  An  employee  has  the  obligation  to  so  conduct  himself  as 
not  to  interfere  with  the  proper  operation  of  the  employer's 
business.  But  when  a  discharge  results  because  an  individual's 
co-workers  object  to  working  with  him  because  of  their  dislike 
for  his  race,  religious  beliefs,  political  beliefs,  or  other 
personal  reasons  -  where  no  interference  with  the  work  has  been 
demonstrated  -  such  a  discharge  cannot  be  for  misconduct.  In 
this  case,  the  discharge  was  not  for  misconduct. 
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Case  Number/Authority 


1 . /£-6n?A   

Title: 

Di  shone  sty 

Subtitle: 

Dpripr^l 

Cross-Reference 

None - 

The  employer,  a  hospital,  testified  that  the  claimant  was  discharged  for 
misappropriating  property  while  at  work.  The  hospital  recently  experienced 
numerous  thefts,  and  it  had  marked  currency  placed  in  the  pocket  of  a  lab  coat. 

The  hospital's  witness  observed  the  coat  hanging  on  the  hook  immediately  before 
the  room  was  unlocked  so  that  the  claimant  could  clean  the  area.  When  the 
claimant  finished  her  activities,  the  employer's  security  officer  checked  the 
coat  and  found  the  currency  missing.  The  claimant  was  searched,  and  the  marked 
currency  was  found  in  her  coin  purse. 

The  claimant  testified  that,  upon  entering  the  room,  she  found  the  coat  and  the 
currency  on  the  floor.  She  stated  that  she  hung  the  coat  back  up  on  the  hook 
and  placed  the  currency  in  her  pocket.  She  further  indicated  she  intended  to 
take  the  money  to  the  security  department  but  that  she  was  confronted  and 
accused  of  appropriating  the  funds  before  doing  so. 

HELD:  The  claimant  was  discharged  for  taking  possession  of  the  employer's  marked 

currency  in  her  work  area  and  during  the  course  of  her  employment.  The  claimant's 
explanation  of  the  incident  lacked  credibility  in  light  of  her  contention  that 
she  picked  up  the  coat  but  put  the  money  in  her  coin  purse,  even  though  the 
employer  observed  the  coat  handing  on  a  hook  just  prior  to  the  claimant's  entry. 

It  is  concluded  that  all  necessary  elements  have  been  proved,  and  the  claimant 
was  discharged  for  misconduct  connected  with  her  work.  She  is  disqualified  for 
benefits. 
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2./S-602A 


Title 

Dishonesty 

Subtitle 

General 

Cross-Reference  ,, 

None 

The  claimant  worked  as  a  school  bus  driver.  She  had  been  suspended  on  four 
occasions  for  absences  from  work  without  notification  to  the  employer.  On  the 
last  occasion  leading  to  her  discharge,  the  claimant  was  late  in  picking  up 
children  on  her  bus  route,  and  she  attributed  her  tardiness  to  her  college 
courses.  The  employer  contacted  the  claimant's  school  to  verify  the  claimant's 
reason  and  found  that  the  claimant  was  not  registered  at  the  school.  On 
March  28,  1983,  the  claimant  was  discharged. 

The  claimant  admitted  that  at  one  time  she  had  attended  college  classes  but 
later  discontinued  such  classes.  She  further  stated  that  her  tardiness  was 
because  she  had  been  stopped  by  police  for  a  traffic  law  violation. 

HELD:  The  claimant  was  discharged  for  falsely  stating  that  her  attendance  at 

college  classes  caused  her  tardiness  in  picking  up  children  on  her  school  bus 
route.  The  claimant's  actions  exhibited  a  wilful  disregard  of  duties  owed 
the  employer,  and  she  could  reasonably  have  foreseen  that  her  conduct  would 
seriously  jeopardize  her  job.  Accordingly,  the  claimant  was  discharged  for 
misconduct  connected  with  her  work  and  is  disqualified  for  benefits. 
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Title 

_ Dishonesty 


Subtitle: 

General 

Cross-Reference 

None 


The  claimant  backed  the  employer's  van  into  the  employer's  dock  causing  damage. 
He  did  not  report  the  accident  to  the  employer  but  instead  made  his  morning 
deliveries.  When  he  returned,  the  employer  noticed  the  damage  to  the  van  and 
questioned  the  claimant.  The  claimant  denied  knowledge  of  how  or  when  the  van 
was  damaged. 

The  employer  inspected  the  delivery  dock  and  found  paint  chips  which  matched  the 
paint  of  the  damaged  van.  Upon  further  questioning,  the  claimant  admitted  to 
the  employer  that  he  had  damaged  the  van  earlier  in  the  day  when  he  backed  into 
the  delivery  dock.  The  claimant  was  discharged  for  failing  to  report  the  damage 
to  the  van  and  for  denying  that  he  had  knowledge  of  how  the  damage  occurred. 

HELD:  The  claimant's  conduct  was  wilful  and  deliberate  and  constituted 

misconduct  within  the  meaning  of  the  Act.  He  is  ineligible  to  receive  benefits. 


Issue/Digest  Code 

MISCONDUCT  /  MC  140.05 

Docket/Date 

Candace  Medvid  v.  IDES,  542  N.E.  2d  852  (1989) 

Authority 

Section  602A  of  the  Act 

Title 

Dishonesty 

Subtitle 

Falsifying  the  Reason  for  an  Absence 

Cross  Reference 

MC  15.2,  Absence,  Reasons 
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The  claimant  worked  at  two  jobs.  On  October  25 ,  she  did  not 
report  to  work  or  call  to  notify  her  first  employer  of  her 
absence.  On  October  26,  she  called  3  hours  after  her  shift 
began,  explaining  that  she  had  overslept  and  would  not  be  at 
work.  On  October  27  and  28,  she  called  in  sick.  The  employer 
discovered  that  the  claimant,  during  those  same  days  and  hours 
when  she  was  scheduled  to  work,  was  working  for  her  other 
employer.  On  October  29,  the  claimant  was  fired. 

HELD:  Misconduct  includes  a  deliberate  disregard  of  a  standard 

of  behavior  that  an  employer  has  a  right  to  expect  of  its 
employee . 

Deliberate  falsification  of  a  reason  for  an  absence  is  a 
violation  of  a  standard  of  behavior  that  an  employer  has  a  right 
to  expect  from  an  employee. 

The  claimant's  dishonesty  constituted  misconduct. 


* ) 
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The  claimant  and  2  co-workers  worked  on  the  employer's  client's 
premises,  where  they  shared  a  locker  which  had  a  broken  lock  and 
was  therefore  accessible  to  others.  When  the  claimant  and  his 
co-workers  opened  the  locker  and  determined  that  its  contents  -- 
a  sweatshirt  and  pair  of  shoes  did  not  belong  to  any  of  them, 

1  co-worker  took  the  sweatshirt  and  the  other  co-worker  took  the 
shoes  and  they  left  the  premises. 

Later,  the  claimant  was  discharged,  because,  although  he  had  not 
taken  any  items,  he  had  failed  to  report  the  matter  to  the 
employer  or  the  client. 

.  • 

HELD:  A  worker  has  a  duty  to  report  acts  of  dishonesty  which 

might  tend  to  injure  the  employer.  A  worker's  willful  failure  to 
report  such  acts  of  dishonesty  is  a  breach  of  duty  constituting 
misconduct.  In  the  instant  case,  the  claimant  was  an  eye-witness 
to  a  theft,  had  control  over  whether  he  reported  the  theft,  and 
willfully  failed  to  report  it.  He  breached  his  duty  toward  his 
employer  and  his  discharge  was  for  misconduct. 
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Dishonesty 

Falsification 

Of  Records 

Cross-Reference  fjone 

The  claimant  worked 

as  a  home  health  nurse’s  aide.  In  an  interview  with  the 

Adjudicator  she  stated:  "I  was  discharged  June  14,  1982.  The  reason  given  was 
falsifying  time  records.  I  reported  working  some  hours  that  I  didn’t  actually 


work.  Sometimes  the  patients  would  say  that  I  could  leave  early,  but  I  would 
report  that  I  worked  the  full  shift.  The  employer-  wanted  me  to  sign  out  the 
time  that  I  actually  stopped  working.  I  falsely  reported  working  252  hours 
over  several  months  when,  in  fact,  I  only  worked  136  hours.  I  therefore  owe 
the  employer  117  hours  at  $3.35  per  hour  for  a  total  of  $391.95." 

At  the  hearing  before  the  Referee,  the  employer  testified  that  the  claimant 
reported  hours  for  which  she  was  reimbursed  but  that  she  did  not  actually  work, 
a  violation  of  a  known  company  policy.  The  claimant  had  received  a  written 
warning  for  falsifying  hours  on  December  24,  1981.  The  claimant  was  aware  of 
the  published  company  rule  which  provided:  "Falsifying  time  card  (sheets)  or 
work  records  will  result  in  immediate  dismissal." 

HELD:  Any  worker  who  knowingly  submits  a  false  report  of  time  at  work  has 

directly  injured  the  employer’s  interest.  The  claimant’s  falsification  of  her 
work,  whereby  she  was  reimbursed  for  work  she  did  not  perform,  is  clearly 
against  the  employer's  interest.  Therefore,  she  was  discharged  for  misconduct 
connected  with  the  work  and  is  disqualified  for  benefits. 


I 
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Subtitle  Conversion  Of  Property  Of  Other  Than  The  Employer 

Cross-Reference  190. 05,  General  under  Evidence 

The  claimant,  a  freight  elevator  operator,  was  accused  by  security  personnel 
of  wrongfully  removing  a  water  cooler  owned  by  a  tenant  in  the  employer’s 
building.  He  informed  the  guard  that  the  tenant  had  given  him  the  cooler  and 
later  provided  written  authorization,  a  copy  of  which  was  submitted  in  evidence. 
The  employer  did  not  inquire  of  the  tenant  whether  permission  had  been  given  to 
the  claimant  for  removal  of  the  cooler  and  offered  the  claimant  the  option  of 
submitting  his  resignation  or  being  discharged.  The  claimant  refused  to  resign. 

HELD:  The  employer’s  evidence  was  based  upon  suspicion  of  dishonesty,  while 

the  preponderence  of  the  evidence  substantiated  the  claimant’s  allegation  of 
ownership.  In  the  absence  of  any  evidence  of  misappropriation,  it  must  be 
held  that  the  claimant  was  discharged  for  reasons  other  than  misconduct 
connected  with  the  work  and  is  not  subject  to  any  disqualification. 
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The  claimant  was  responsible  for  contacting  persons  listed  in  a  city  directory 
to  verify  listing  information.  As  a  method  of  confirming  the  fact  that  all 
such  people  were  contacted  personally,  the  company  placed  false  names  on  each 
worker's  lists.  The  claimant  submitted  verifications  for  three  false  names, 
and  she  was  discharged.  She  claimed  that  she  obtained  the  information  through 
a  trailer  park  manager,  but  the  employer  pointed  out  that  the  claimant  was 
instructed  to  make  the  verification  personally  with  each  listed  individual. 

HELD:  The  accuracy  of  the  information  was  vital  to  the  employer's  business, 

and  it  is  concluded  that  the  claimant  knowingly  inserted  false  information  in 
the  employer's  records.  She  was  discharged  for  misconduct  connected  with  the 


work  and  is  disqualified  from  benefits. 
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Cross-Reference  „ 

None      

In  his  application  for  employment  as  a  truck  driver,  the  claimant  admitted  to 
two  convictions  for  moving  violations  in  a  three  year  period.  After  he  was 
hired,  a  report  from  the  Secretary  of  State  showed  that  he  had  three.  The 
employer's  rule  would  not  allow  anyone  to  be  hired  with  three  violations  in 
this  period  of  time,  and  he  as  discharged. 

HELD:  The  employer's  question  in  the  application  was  reasonable,  and  it  was  a 

material  factor  in  the  selection  of  the  claimant  as  an  employee.  The  claimant 
supplied  false  information  which  tended  to  injure  the  interests  of  the  employer 
in  terms  of  insurance  costs  or  the  claimant's  loss  of  his  driver's  license  at 
some  early  date. 
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The  claimant,  a  termite  inspector,  was  required  to  inspect  homes  for  termite 
damage  and  submit  a  report  of  his  investigation  to  his  employer.  The  claimant 
was  discharged  when  it  was  discovered  that  he  had  submitted  inspection  reports 
on  homes  that  were  not  actually  available  for  inspection  because  the  occupants 
were  not  home.  The  claimant  admitted  that  he  had  forged  the  occupants’ 
signatures  on  the  reports. 

HELD:  The  claimant  knowingly  submitted  false  reports  to  his  employer  that 

purported  to  show  inspections  that  were  never  made  by  the  claimant.  The 
claimant's  actions  were  not  mere  inefficiency  or  good  faith  errors  in  judgment 
but  were  acts  of  intentional  misrepresentation  that  related  directly  to  the 
business  of  the  employer.  The  claimant  was  discharged  for  misconduct  connected 
with  his  work  and  is  disqualified  for  benefits. 
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The  claimant  was  employed  as  an  outside  salesman.  Weekly  activity  reports  were 
used  by  the  employer  to  measure  the  performance  and  production  of  its  outside 
salesmen,  and  the  claimant  listed  more  contacts  on  a  report  than  he  had  actually 
made.  He  was  discharged  for  the  falsification  of  his  report. 

HELD:  In  this  case,  the  claimant  was  discharged  as  a  result  of  knowingly 
submitting  a  false  report  of  his  performance  and  production  to  his  employer. 

Such  falsification  was  a  substantial  breach  of  duty  owed  the  employer.  There¬ 
fore,  the  claimant  was  discharged  for  misconduct  connected  with  his  work  and  is 
disqualified  for  benefits. 
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In  early  March,  1985,  the  claimant  applied  for  work  as  a  Beef 

Processor.  One  of  the  questions  on  the  employment  application 

asked  whether  he  had  suffered  any  back  injury  in  the  last  5 

years.  Later,  the  claimant  explained  to  the  Adjudicator: 

Since  I  hadn't  had  an  injury  in  five  years,  I 
said  no.  I  had  an  injury  six  or  seven  years 
ago  ...  I  just  pulled  a  muscle.  I  was  told  to 
do  light  duty  for  a  couple  weeks. 

At  any  appeal  hearing,  the  claimant  testified  that,  upon 

reconsideration  after  his  job  interview,  he  made  it  a  point  to 

telephone  the  employer  that  same  day  to  clarify  what  he  had 

written.  He  told  his  employer  that,  while  working  for  a  previous 

employer,  he  had  been  to  a  doctor  for  his  back,  but  that  he  did 

not  consider  it  serious  enough  to  constitute  an  "injury."  He 

also  re-affirmed  his  belief  that  the  pulled  muscle  had  occurred 

six  or  seven  years  earlier. 

The  record  indicated  that  on  March  9,  1980  (within  the  5  year 
period) ,  the  claimant  had  sustained  a  sprained  muscle  in  his 
back.  It  had  required  minimal  medical  treatment  and  had  had  no 
residual  effects. 
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The  employer  testified: 


Well,  the  purpose  of  the  question  on  our  medical 
history  questionnaire  is  to  identify  people  who 
have  problems  like  that  so  that  we  can  place 
them  appropriately,  hence  if  we  have  someone 
who  had  back  trouble,  we  have  places  where  we 
can  assign  those  people  where  they  won't  be  in 
danger  of  injuring  themselves  further. 


The  claimant  had  been  employed  for  3  weeks,  when,  on  March  21, 
1985,  the  employer,  determining  that  there  was  a  discrepancy 
between  what  the  claimant  had  written  and  what  the  record 
indicated,  discharged  him  for  allegedly  falsifying  his 
application  for  employment. 


HELD:  In  order  for  an  alleged  false  statement  or  omission  in  a 

work  application  to  constitute  misconduct  connected  with  work,  it 
is  necessary  that: 

(1)  The  employer's  requirements  as  to  what 
information  the  prospective  worker  must 
reveal  must  be  reasonable;  and 

(2)  The  employer's  accurate  knowledge  of  the 
requested  information  is  material  in  the 
selection  of  the  worker  for  the  job;  and 

(3)  The  false  statement  or  omission  must  be 
willfully  made  by  the  worker;  and 

(4)  The  falsification  of  the  work  application 
must  tend  to  injure  the  interests  of  the 
employer . 


In  the  instant  case,  when  the  claimant  applied  for  work,  he  was 
asked  a  question  which  would  aid  in  determining  whether  he  had  a 
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physical  defect  which  would  prevent  him  from  executing  the  duties 
for  which  he  was  being  considered.  The  question  was  reasonable, 
the  requested  information  was  material,  and  a  falsified  answer 
would  have  tended  to  injure  the  interests  of  the  employer. 
However,  the  evidence  failed  to  establish  that  the  claimant 
willfully  falsified  his  application  for  employment.  He  furnished 
the  employer  with  information  which  he  reasonably  believed  to  be 
correct.  Therefore,  the  claimant  was  not  subject  to  a 
disqualification  under  Section  602A. 
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Cross  Reference 

None 

For  several  years  the  claimant  worked  as  Office  Manager  for  an 
employer  in  the  bronze  business,  and,  through  that  job,  came  in 
contact  with  another  employer  in  the  metal  coatings  business. 

The  claimant  interviewed  for  a  job  with  that  employer,  citing  her 
experience  with  her  current  employer.  The  new  employer  offered 
her  a  job  as  a  Customer  Service  Agent  and  the  claimant  accepted. 
After  she  had  worked  at  her  new  job  for  2  weeks,  the  employer 
discharged  her. 

The  employer  stated  that  the  claimant  had  been  hired  on  the  basis 
of  her  representations  as  to  her  experience  in  the  field. 

However,  she  was  so  inept  at  her  work  as  to  indicate  to  the 
employer  that  she  had  misrepresented  her  qualifications. 

HELD:  A  discharge  for  dishonesty  requires,  at  the  minimum,  that 

there  be  an  act  or  omission  indicating  a  lack  of  truthfulness  on 
the  part  of  the  worker.  It  must  be  established  that  what  is 
alleged  to  be  dishonest  is  not  merely  a  misunderstanding  or  an 
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expectation. 

In  the  instant  case,  the  employer  failed  to  establish  that  the 
claimant  had  committed  a  dishonest  act.  The  only  evidence 
offered  by  the  employer  on  point  was  that  the  claimant 
represented  that  she  had  worked  for  several  years  in  a  similar 
business  --  which  was  true. 

The  fact  that  the  claimant  was  not  as  proficient  as  the  employer 
thought  she  should  have  been,  based  upon  her  experience,  did  not 
render  her  representations  dishonest  or  constitute  misconduct 
based  upon  dishonesty. 
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Authority 
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Title 
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Subtitle 
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Cross  Reference 

MC  385.05,  Relation  of  Offense  to  Discharge 

The  claimant  worked  for  10  years  as  a  Respiratory  Therapist, 
until  her  employer  discovered  that  she  had  lied,  on  her 
application  for  employment,  about  her  formal  qualifications:  The 
claimant  had  completed  only  16  of  the  42  college  credit  hours 
required  for  her  certification  as  a  Respiratory  Therapist. 

When  thd  employer  learned  of  the  claimant's  falsified 
credentials,  she  was  discharged,  even  though  her  work  for  the 
past  10  years  had  been  satisfactory. 

HELD:  There  are  4  major  principles  which  determine  whether 

falsification  of  an  application  for  work  constitutes  misconduct. 
One  of  these  is  whether  the  employer's  accurate  knowledge  of  the 
requested  information  is  material  in  the  selection  of  the  worker 
for  the  job.  Another  is  whether  the  falsification  of  the  work 
application  will  tend  to  injure  the  interest  of  the  employer. 

In  many  occupations,  a  falsehood  in  an  application  for  employment 
would  be  remote  after  10  years,  and  inconsequential  in  view  of 
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satisfactory  performance  in  the  interim.  However,  there  are  many 
professions  to  which  remoteness  cannot  apply,  either  because 
continuing  honesty  is  of  paramount  importance,  or  because  the 
credentials  set  forth  in  the  application  are  a  continuing 
requirement  for  licensing  or  continue  to  be  essential  to  the 
nature  of  the  work  performed. 

In  the  instant  case,  the  claimant  was  employed  in  a  profession 
where  the  possession  of  certain  medical  knowledge  and  life  saving 
skills  was  essential.  A  genuine  certificate  of  formal  training 
would  have  shown  whether  the  claimant  brought  to  her  job  such 
knowledge  and  skills,  and  was  material  to  her  selection  for  the 
job.  In  the  absence  of  that  formal  training,  it  could  not  be 
shown  that  the  claimant,  even  by  working  10  years,  had  maintained 
certain  skills  (which  she  might  never  have  possessed).  The 
claimant,  by  falsifying  her  credentials,  may  have  exposed 
patients  to  risk  and  subjected  her  employer  to  liability.  Her 
discharge  was  for  misconduct. 
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Cross  Reference 

MC  190.1/.  15,  Evidence 

The  claimant,  a  Warehouse  Worker  for  a  department  store,  was 
discharged  after  the  employer  determined  that  he  had  taken 
possession  of  the  employer's  property  (a  pair  of  blue  jeans)  for 
his  personal  use. 

At  an  appeal  hearing,  the  employer  established  the  facts  that: 
Security  officers  had  found  an  open  carton  of  blue  jeans,  with  1 
pair  missing,  on  the  floor  of  a  trailer  where  the  claimant  had 
been  working.  The  claimant  was  then  escorted  to  the  security 
office,  where  he  was  asked  to  remove  his  coveralls  so  that  a 
security  officer  could  inspect  the  jeans  he  was  wearing.  ’The 
claimant  refused.  He  insisted  that  the  union  steward  be  present. 
The  claimant,  accompanied  by  a  security  officer,  went  into  the 
warehouse  to  find  the  steward.  Before  returning,  the  claimant 
requested  to  go  to  the  restroom.  There,  inside  a  stall,  he  was 
heard  to  be  ripping  material.  Upon  his  return  to  the  security 
office,  he  removed  his  coveralls  and  displayed  his  jeans: 
identical  in  size,  brand,  pattern,  and  every  respect  --  except 
for  knife  or  razor-torn  cuffs  --  to  the  jeans  missing  from  the 
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open  carton.  The  employer  further  testified  that  the  claimant 
carried  a  knife  while  at  work,  as  a  necessary  tool. 

The  claimant  testified  that  the  jeans  he  was  wearing  had  been 
purchased  by  his  wife  several  days  earlier,  at  another  of  the 
employer's  stores.  He  offered  into  evidence  a  cash  register 
receipt,  claiming  it  represented  the  purchase  of  the  jeans  he  was 
wearing.  The  date  of  the  purchase  and  the  number  of  the  register 
upon  which  it  had  been  rung  up  had  been  obliterated. 

The  Referee  concluded  that,  because  the  employer  did  not  offer 
testimony  from  a  witness  who  had  personally  observed  the  claimant 
taking  the  jeans  from  the  carton,  it  had  not  proven  its  case. 

HELD:  Evidence  upon  which  a  decision  will  be  based  must  be 

competent,  credible,  and  of  such  a  nature  that  reasonable  people 
would  rely  upon  it.  In  the  instant  case,  the  employer  offered 
competent  and  credible  evidence  as  to  every  fact  but  one;  the 
employer  did  not  produce  an  eye-witness  to  the  taking.  Still, 
from  the  evidence,  the  fact  that  the  claimant  took  the  jeans 
could  reasonably  have  been  deduced.  On  that  basis,  the  employer 
made  its  case. 

In  response,  the  claimant  offered  into  evidence  a  sales  receipt 
which  established  nothing.  The  claimant's  contention  that  his 
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wife  had  purchased  the  jeans  was  not  supported  by  the  evidence. 

The  employer  met  its  burden  of  proof  by  presenting  competent, 
credible  evidence  upon  which  reasonable  people  could  rely.  The 
employer's  evidence  was  entitled  to  greater  weight  than  the 
claimant's.  The  evidence  established  that  the  claimant  had 
converted  the  employer's  property  for  his  personal  use.  Any 
worker  who  is  discharged  for  wrongfully  converting  property  of 
his  employer  is  discharged  for  misconduct  connected  with  the 
work.  The  claimant  was  discharged  for  misconduct. 
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Absence 

Subtitle  ~  . 

General 

Cross-Reference  ,T 

None 

The  claimant  and  his 

wife  were  having  marital 

problems.  On  the  claimant’s 

last  day  at  work,  he  received  a  telephone  call  from  his  wife  informing  him 
that  she  was  going  to  seek  a  divorce.  After  receiving  the  call,  the  claimant 
clocked  out.  When  his  supervisor  asked  him  why  he  was  leaving  before  the 
end  of  his  shift,  the  claimant  refused  to  discuss  the  reason  because  he  wanted 
to  go  home  to  talk  with  his  wife.  The  claimant  was  discharged  the  next  day 
because  he  had  left  work  without  permission. 

HELD:  The  claimant  refused  to  tell  his  supervisor  why  he  was  leaving  early, 

and  he  was  discharged  for  failing  to  do  so  and  not  seeking  permission  to  leave 
work.  He  was  discharged  for  misconduct  connected  with  his  work  and  is 
disqualified  for  benefits. 
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Cross-Reference 

None 

The  claimant  was  bedridden  due  to  a  chronic  back  condition.  His  wife  telephoned 
the  employer  on  September  27,  1982  when  she  explained  the  circumstances  to  a  co¬ 
worker.  The  wife  telephoned  again  on  September  29th  and  spoke  to  her  husband's 
supervisor.  The  supervisor  told  her  that  he  had  not  received  any  word  concerning 
the  claimant's  condition  and  that  he  had  prepared  discharge  papers.  He  further 
told  the  claimant's  wife  that  he  would  not  process  the  papers  and  that  he  would 
contact  the  claimant  at  a  later  date.  When  the  claimant  did  not  hear  from  his 
supervisor,  he  attempted  to  telephone  him  but  was  unable  to  reach  him.  Subse¬ 
quently,  the  claimant  received  a  letter  informing  him  that  he  had  failed  to 
report  and  that  the  employer  had  accepted  his  resignation. 

The  employer  admitted  that  the  claimant's  wife  contacted  the  supervisor  on 
September  29,  but  that  another  employee  had  forgotten  to  convey  her  earlier 
message.  The  supervisor  had  expected  the  claimant  to  contact  him.  When  the 
supervisor  did  not  hear  from  the  claimant,  he  attempted  to  telephone  the 
claimant  at  a  number  which  proved  to  be  out  of  date.  The  claimant  was  then 
discharged . 

The  claimant  had  informed  the  employer  when  he  changed  telephone  numbers  and 
had,  in  fact,  been  reached  at  home  on  prior  occasions  by  a  different  supervisor 
at  the  new  number. 
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HELD:  The  claimant  did  not  intend  to  quit  work,  and  the  issue,  as  a  result,  is 

a  discharge  and  not  a  voluntary  leaving. 

The  claimant  and  employer  failed  to  communicate  with  each  other  for  several 
days  due  to  a  series  of  misunderstandings.  However,  the  employer  was  aware 
of  the  claimant's  whereabouts  and  the  reason  for  his  absence,  and  the 
claimant  attempted  to  comply  with  the  employer's  rules  by  providing  proper 
notification.  The  claimant  did  not  wilfully  violate  the  employer's  atten¬ 
dance  rules  and,  therefore,  was  discharged  for  reasons  other  than  misconduct 
connected  with  his  work.  He  is  not  disqualified  from  receiving  benefits. 
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None - - - - 

The  claimant  was  arrested  on  a  charge  of  assault  and  battery,  and  he  was 
incarcerated  for  nine  months  and  ten  days  because  he  could  not  afford  a  bail 
bond.  The  claimant  could  not  contact  the  employer  by  telephone  because  he 
was  only  allowed  to  make  a  "collect"  phone  call,  and  the  employer  would  not 
accept  such  calls.  Some  time  after  the  required  period  of  notification,  he 
wrote  a  letter  to  the  employer  explaining  the  circumstances  of  his  continued 
absence  from  work,  but  he  received  no  response.  He  had  no  family  or  friends 
in  the  area  who  could  notify  the  employer. 

The  claimant  was  later  acquitted  of  all  charges.  After  his  release,  he 
contacted  the  employer  who  informed  him  that  he  had  been  replaced. 

The  employer  stated  that  the  claimant's  separation  from  work  was  processed 
when  he  was  absent  from  work  without  notification  for  five  consecutive  days. 

HELD:  The  claimant  used  the  only  method  available  to  him  in  an  effort  to 

notify  the  employer  of  the  reason  for  his  absence.  His  separation  was, 
therefore,  a  discharge  and  not  a  voluntary  leaving. 
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Compelling  circumstances  precluded  both  the  claimant's  attendance  at  work  and 
a  timely  notification  to  the  employer  of  the  circumstances.  He  further  had  no 
opportunity  to  arrange  a  leave  of  absence.  The  claimant's  actions  do  not 
exhibit  a  wilful  disregard  of  duties  owed  the  employer,  and  he  was  discharged 
for  reasons  other  than  misconduct.  He  is  not  disqualified  for  benefits. 
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None 


The  claimant  had  been  warned  and  disciplined  regarding  poor  attendance.  On 
Thursday,  the  claimant,  with  her  supervisor's  permission,  left  work  early 
because  she  was  experiencing  dizziness.  The  claimant  was  ill  and  unable  to 
report  to  work  on  Friday,  and  she  telephoned  the  employer  before  the  beginning 
of  her  shift  and  left  a  message  for  her  supervisor  informing  him  of  her  absence 
because  of  illness.  The  claimant's  supervisor  did  not  receive  the  message  that 
the  claimant  had  telephoned  and,  accordingly,  believed  that  the  claimant  had 
failed  to  call  in  as  required.  The  employer  discharged  the  claimant  because  of 
her  poor  attendance  record. 


HELD:  The  claimant's  last  absence  was  due  to  illness,  and,  since  she  gave 

proper  notification,  she  was  discharged  for  reasons  other  than  misconduct. 


She  is  not  disqualified  for  benefits. 
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The  claimant  was  ill 

on  Monday  and  asked  a  co- 

-worker  to  report  his  absence  to 

the  employer.  He  was  also  absent  the  remainder  of  the  week  but  did  not  report 
his  absence  to  the  employer.  When  the  claimant  reported  to  work  on  the 
following  Monday,  the  employer  discharged  him  for  failing  to  report  his  absence 
daily  in  accordance  with  the  company's  rule.  The  employer  had  no  knowledge  of 
the  nature  or  seriousness  of  the  claimant's  illness.  The  claimant  testified 
that  he  knew  he  was  to  report  his  absence  on  a  daily  basis. 

HELD:  The  claimant  failed  to  report  his  continuing  absence  daily  to  the 

employer  in  accordance  with  the  company  rule.  The  claimant  was  aware  of  the 
rule  and  had  no  explanation  of  his  failure  to  give  notification. 

The  claimant  was  discharged  for  misconduct  connected  with  his  work  and  is 
disqualified  for  benefits. 
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The  claimant’s  doctor  informed  the  employer's  benefit  department  on  December  7th 
that  the  claimant  had  undergone  a  gallbladder  operation  and  that  her  date  of 
return  to  work  was  unknown.  The  employer,  by  letter  dated  January  25th,  asked 
the  claimant  to  provide  medical  documentation  for  her  continued  absence  by 
February  8th.  It  further  asked  for  reasonable  assurance  as  to  when  she  would 
return  to  work.  On  January  28th,  the  employer's  benefit  department  received 
a  medical  form  from  the  claimant's  doctor  which  still  stated  that  her  date  of 
return  was  unknown.  The  employer  discharged  the  claimant  because  the  informa¬ 
tion  was  not  supplied  direct  to  the  employer's  medical  or  personnel  departments 
and  because  it  did  not  give  some  idea  of  her  date  of  return. 

HELD:  The  claimant  complied  with  the  employer's  request,  to  the  extent  that  it 

was  possible,  and  in  a  reasonable  manner.  The  claimant  had  been  sending  reports 
of  her  medical  prognoses  to  the  employer's  benefit  department,  and  it  was  rea¬ 
sonable  to  assume  that  such  information  would  be  available  to  any  of  the 
employer's  other  departments  that  might  require  such  information.  The  indefi¬ 
niteness  of  the  claimant's  expected  date  of  return  to  work  was  beyond  the 
claimant's  control.  The  claimant  was  not  disqualified  for  benefits. 
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The  claimant  reported  to  work  with  an  injury  and  was  unable  to  perform  his  job. 
He  was  granted  a  medical  leave  of  absence  with  the  understanding  that  he  contact 
the  employer  in  two  weeks  about  his  condition  and  planned  date  of  return.  Three 
weeks  later  the  claimant  called  the  employer  and  stated  that  he  could  not  return 
to  work  for  two  more  weeks;  he  had  forgotten  to  call  the  employer  as  directed. 
The  claimant  was  discharged  for  his  failure  to  call  as  scheduled. 

HELD:  The  claimant's  failure  to  notify  the  employer  as  scheduled  was  not  due 

to  circumstances  beyond  his  control  or  for  reasons  which  constitute  good  cause. 
Therefore,  the  claimant  was  discharged  for  misconduct  connected  with  the  work 
and  is  disqualified  for  benefits. 
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MC  485.1,  Violation  of  Company  Rule 

The  employer  had  a  rule,  which  stated,  in  pertinent  part: 

Absence  for  three  consecutively  scheduled 
work  days  without  making  proper  notification 
to  the  employee's  supervisor,  in  accordance 
with  department  call-in  procedures  . . .  can 
lead  to  ...  immediate  discharge. 

The  claimant  acknowledged  that  she  had  been  aware  of  the  rule. 

On  Saturday,  April  28,  1984,  the  building  in  which  the  claimant 
resided  burned  down.  The  claimant's  apartment,  including  her 
belongings,  was  destroyed.  An  infant  died  in  the  claimant's 
arms.  On  Monday,  April  30,  the  claimant's  first  scheduled  work 
day  after  the  fire,  she  telephoned  her  employer,  stating  that  she 
would  be  unable  to  report  to  work  as  scheduled  because  of  her 
need  to  obtain  new  housing  for  herself  and  her  daughter.  The 
claimant  assumed  that  her  employer  understood  that  she  would 
return  to  work  as  soon  as  she  had  obtained  new  housing.  On 
Monday,  May  7,  having  obtained  new  housing,  the  claimant  reported 
to  work.  She  was  informed  that  she  had  been  discharged, 
effective  May  3,  for  not  reporting  her  absence  for  three 
consecutive  days. 
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The  employer  contended  that  the  claimant's  failure  to  abide  by 


the  employer's  known  rule  concerning  absenteeism  and  notice 
constituted  misconduct: 


(T)he  claimant  proved  her  ability  to  contact 
the  employer  regarding  her  absence  by  her  call 
on  the  first  day.  The  claimant  also  testified 
that  during  the  period  in  question,  she  was 
looking  for  new  living  quarters. 

The  Referee  in  his  decision  (allowing  benefits 
without  a  disqualification  under  Section  602A) 
seems  to  state  that  the  trauma  the  claimant  had 
suffered  was  the  factor  that  prevented  her  from 
calling.  However,  it  was  not  stated  that  the 
claimant  was  under  a  doctor's  care,  or  that  she 
was  otherwise  disabled.  Indeed,  her  ability  to 
engage  in  an  active  search  for  housing  would 
seem  to  preclude  a  decision  that  the  trauma 
suffered  was  disabling. 


HELD:  An  employer  has  the  right  to  expect  its  workers  to  come  to 

work  promptly  as  scheduled  unless  prevented  from  doing  so  by 
compelling  circumstances.  An  employer  has  the  right  to  expect 
prompt  notification  from  the  worker  when  the  worker  is  prevented 
from  reporting  to  work.  Prompt  notification  often  means 
notification  as  required  by  the  employer  under  rules  it  has 
specifically  promulgated.  Where,  however,  unusual  facts  exist, 
what  constitutes  prompt  notification  may  be  other  than  the 
employer's  rules,  insofar  as  unemployment  insurance  eligibility 
is  concerned.  While,  generally,  infractions  of  an  employer's 
attendance  rules  are  held  to  constitute  misconduct,  absences, 
generally,  are  not  caused  by  a  fire  destroying  a  worker's  home  or 
resulting  in  a  child  dying  in  a  worker's  arms,  as  happened  in  the 
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instant  case.  Where  no  reasonable  person  would  have  concluded 
that  an  employer  would  discharge  a  worker,  it  could  not  be  held 
that  the  worker's  actions  constituted  misconduct.  Accordingly, 
this  claimant  was  discharged  not  for  misconduct. 
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MC  485.1,  Violation  of  Company  Rule 

The  claimant  was  employed  as  a  Housekeeper,  until  August  21, 

1984,  when  she  became  ill  at  work  and  was  sent  home.  A  doctor 
examined  her  that  same  day,  and  in  the  days  following,  and 
diagnosed  her  condition  as  ptomaine  poisoning  /  bladder  disease. 
The  doctor  recommended  bed  rest  for  1-2  weeks. 

The  claimant  spoke  with  her  employer  on  August  22,  23,  and  24, 
explaining  that  she  was  seeing  her  doctor  for  tests,  but 
otherwise  was  confined  to  her  bed,  per  the  doctor's  instructions. 
The  claimant  did  not  speak  with  her  employer  again,  until  August 
31,  when  her  supervisor  telephoned.  The  supervisor  informed  her 
that  she  had  been  discharged  because  she  had  not  continued  to 
call  in  every  day  that  she  had  been  ill. 

HELD:  An  employer  has  the  right  to  expect  its  workers  to  come  to 

work  promptly  as  scheduled  unless  prevented  from  doing  so  by 
compelling  circumstances.  An  employer  has  the  right  to  expect 
prompt  notification  from  the  worker  when  the  worker  is  prevented 
from  reporting  to  work.  Prompt  notification  often  means 
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notification  as  required  by  the  employer  under  rules  it  has 
specifically  promulgated.  At  the  same  time,  the  circumstances 
which  bring  about  a  worker's  absence  from  work  may,  of 
themselves,  constitute  notice  to  the  employer.  Thus,  the  nature 
of  a  worker's  illness  may  put  the  employer  on  notice  that  she 
will  be  absent  from  work  for  some  time.  To  require  daily  notice 
in  such  instances,  before  the  individual  knows  precisely  when  she 
will  be  able  to  return  to  her  job,  would  not  be  of  any  assistance 
to  the  employer  and  would  serve  no  practical  purpose. 

In  the  instant  case,  despite  the  claimant's  failure  to  call  in 
every  day,  the  employer  had  knowledge  of  the  nature  of  the 
claimant's  illness,  and  had  no  reasonable  expectation  that  her 
return  to  work  would  be  imminent.  Because  the  employer  had 
already  been  put  on  notice,  the  claimant's  discharge  could  not 
have  been  for  misconduct  within  the  meaning  of  Section  602A. 
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The  claimant  violated  parole  and  was  jailed.  He  made  no 
personal  effort  to  contact  his  employer  and  did  not  direct 
people  who  knew  his  whereabouts  to  contact  his  employer  for  him, 
because  he  was  embarrassed  about  his  predicament.  The  employer 
fired  him  after  he  was  absent  without  notice  for  three  days. 

HELD:  Absenteeism  or  a  failure  to  notify  the  employer  that  is 

willful  and  deliberate  constitutes  misconduct. 

Incarceration  might  constitute  good  cause  for  failing  to  report 
to  work.  It  might  also  constitute  good  cause  for  failing  to 
notify  the  employer  about  it.  Here,  however,  the  claimant  could 
have  notified  his  employer.  His  failure  to  do  so  was  willful 
and  deliberate  and  constituted  misconduct. 
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Cross  Reference 

None 

The  employer  required  its  workers  to  notify  the  company  of 
intended  absences.  Workers  who  did  not  comply  with  the  policy 
for  three  consecutive  days  would  be  fired.  During  the  past 
year,  the  claimant  had  been  absent  48  times;  about  one-half  of 
those  absences  were  unexcused. 

Then,  on  a  Thursday,  the  claimant  called  in  to  request  time  off 
through  that  Friday.  When  he  was  absent  on  Monday,  Tuesday,  and 
Wednesday  of  the  following  week  and  did  not  call  in,  he  was 
fired.  The  claimant  testified  that  he  was  too  sick  to  call  in; 
but  he  also  testified  that  he  had  been  calling  his  doctor. 

HELD:  "Misconduct"  means  the  willful  violation  of  a  reasonable 

policy.  The  failure,  without  good  cause,  to  notify  one's 
employer  about  an  absence  falls  within  that  definition;  i . e . ,  it 
is  willful.  Here,  the  employer's  policy  and  the  claimant's 
testimony  established  that  he  should  and  could  have  called  in. 
His  failure  to  do  so  was  willful  and  constituted  misconduct. 
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The  claimant  had  received  numerous  warnings  for  absenteeism.  He 
was  last  absent  because  he  was  seeking  admission  to  a  hospital 
because  of  a  reaction  to  heroin.  The  employer  discharged  him 
for  being  absent  without  notice. 

The  claimant  testified  that  he  tried  to  contact  his  employer  by 
telephone.  The  employer  testified  that  there  was  no  message  on 
its  answering  machine. 

HELD:  Failure,  without  good  cause,  to  give  notice  of  an  absence 

constitutes  misconduct. 

Here,  whether  the  claimant  attempted  to  call  was  a  factual 
question.  The  employer's  testimony  that  there  was  no  message  on 
its  answering  machine  was  sufficient  to  resolve  the  factual 
question . 


Benefits  were  denied. 
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Title 

Absence 
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None 

The  claimant  did  not  report  to  work  for  three  days  because  he 
was  in  jail.  Although  he  was  permitted  to  make  a  telephone 
call,  he  did  not  notify  his  employer  that  he  would  be  absent. 

HELD:  Failure  without  good  cause  to  properly  notify  an  employer 

of  absences  constitutes  misconduct.  Here,  the  claimant  did  not 
have  good  cause  for  failing  to  notify  his  employer  of  his 
absences.  His  failure  constituted  misconduct. 
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Subtitle: 

Permission  

Cross-Reference 
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The  claimant  worked  for  the  employer  as  a  personal  banking  assistant  from 
January  1979  through  October  14,  1982,  when  she  was  discharged. 

On  Friday,  October  8,  1982,  the  claimant  asked  her  supervisor  if  she  could  be 
excused  from  working  on  Tuesday,  October  12,  1982,  the  day  after  the  Columbus 
Day  holiday,  as  she  planned  to  travel  to  Puerto  Rico  to  visit  her  parents.  The 
claimant's  supervisor  instructed  the  claimant  to  try  to  find  someone  to  replace 
her. 

On  Saturday,  October  9,  1982,  the  supervisor  told  the  claimant  that  she  had  been 
considering  the  the  claimant's  request  and  felt  that  the  claimant's  presence  at 
work  on  October  12,  1982,  was  required  since  two  people  from  the  claimant's 
department  were  on  vacation  and  the  day  after  a  holiday  is  an  especially  busy 
time  for  a  bank. 

The  claimant  did  not  report  for  work  on  October  12,  1982,  and  she  was  discharged. 

HELD:  The  claimant  was  absent  without  good  cause;  and  since  her  actions  were 

deliberate  and  adverse  to  the  interests  of  the  employer,  particularly  after  the 
employer's  reasonable  needs  were  explained  to  the  claimant,  she  was  discharged 
for  misconduct  connected  with  her  work,  and  she  is  disqualified  for  benefits. 
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Subtitle 

MC  485.05,  Violation  of  Company  Rule,  Awareness  of  Rule 

Cross-Reference 

'The  claimant  was  employed  as  a  Night  Auditor  for  three  years. 

Prior  to  taking  a  previous  vacation,  the  claimant  had  sought 
approval  from  the  Office  Manager.  This  time,  the  claimant 
approached  the  Assistant  Office  Manager,  and  stated  that  she 
intended  to  take  a  vacation  which  would  commence  in  the  following 
days.  The  Assistant  Office  Manager  "never  told  me  I  could  not  go, 
so  I  assumed  it  was  okay."  The  claimant  then  took  her  vacation, 
and  was  discharged,  because  it  was  determined  that  her  vacation 
rime  had  not  been  approved. 


HELD:  The  approval  of  vacation  leave  requires  an  affirmative 

response  to  a  worker's  request,  and  approval  cannot  be  reasonably 
construed  merely  from  the  absence  of  specific  disapproval,  unless 
there  has  been  an  employer's  custom  to  that  effect.  In  this  case, 

the  claimant's  previous  course  of  conduct  indicated  that  the 

* 

employer  did  not  have  a  custom  of  allowing  vacation  leave  without 
express  approval.  Therefore,  the  claimant  took  leave  without 
permission,  and  her  actions  constituted  misconduct  within  the 
meaning  of  Section  602A. 
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The  claimant  requested  a  leave  of  absence  in  order  to  play  with  a  band.  His 
supervisor  approved  the  leave  and  forwarded  the  paperwork  to  personnel.  The 
claimant  had  only  been  employed  three  months,  and  he  was  unaware  that  the 
personnel  department  had  to  approve  the  leave.  While  the  claimant  was  on  leave, 
he  spoke  with  both  his  supervisor  and  the  head  of  his  department  who  were  aware 
of  his  taking  leave.  When  the  claimant  returned  to  work,  he  was  discharged 
because  his  leave  of  absence  had  not  been  approved  by  the  personnel  department. 

HELD:  The  claimant  was  separated  from  his  job  as  a  result  of  lack  of  communi¬ 

cation.  His  supervisor  had  approved  a  leave  of  absence,  but,  unknown  to  the 
claimant,  the  required  approval  of  the  personnel  department  had  not  been  given. 
The  claimant  was  discharged  for  reasons  other  than  misconduct  connected  with 
the  work  and  is  not  subject  to  a  disqualification  of  benefits. 
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The  claimant,  a  Library  Assistant,  asked  for  3  weeks'  leave,  in 
order  to  spend  time  with  her  daughter,  whom  she  had  not  seen 
since  the  daughter's  abduction  14  years  earlier.  The  claimant's 
supervisor  told  her  that  she  could  not  be  absent,  in  any  event, 
for  the  first  of  those  3  weeks.  The  claimant  complied  with  the 
supervisor's  demand  that  she  work  the  first  week.  Then,  after 
notifying  the  supervisor,  the  claimant  took  the  next  2  weeks  off, 
applying  accrued  vacation  time  to  the  first  6  working  days;  the 
claimant  took  leave  without  pay  for  the  final  4  days.  The 
claimant  was  discharged  for  her  final  4  days  off,  which  the 
employer  determined  to  be  unauthorized. 

At  an  appeal  hearing,  the  claimant  testified  that  it  was  the 
employer's  policy  that  employees  simply  notify  the  employer  of 
intended  absences;  express  approval  was  not  required;  approval 
could  be  inferred  from  the  absence  of  disapproval.  The  claimant 
testified  that,  although  her  supervisor  had  disapproved  of  her 
taking  off  the  first  week,  she  said  nothing  after  being  informed 
that  the  claimant  would  be  absent  the  next  2  weeks.  The  employer 
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did  not  appear  at  the  appeal  hearing. 

HELD:  Generally,  a  worker  who  is  discharged  for  taking  a  leave 

simply  pursuant  to  notice,  without  the  employer's  express 
approval,  is  discharged  for  misconduct.  However,  an  exception  to 
this  general  rule  is  where  it  is  established  that  there  vhas  been 
an  employer's  practice  to  grant  leave  without  express  approval, 
so  long  as  there  has  been  no  disapproval. 

In  the  instant  case,  the  claimant's  unrebutted  testimony  was  that 
it  was  the  employer's  practice  to  grant  leave  without  express 
approval  and  in  the  absence  of  disapproval,  and  that,  by  her 
silence,  the  claimant's  supervisor  manifested  her  assent.  The 
claimant's  unrebutted  testimony  was  not  inherently  improbable. 

Because  the  evidence  established  that  the  claimant's  absence  was 
in  accordance  with  her  employer's  practice,  it  could  not  be 
concluded  that  the  claimant's  absence  was  without  permission,  and 
that  it  constituted  misconduct,  within  the  meaning  of  Section 
602A. 
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The  claimant  had  been  warned  about  her  absenteeism.  She  fell  and  injured 
herself  on  her  way  to  work  and  sought  medical  attention  immediately.  She  was 
under  the  care  of  a  physician  for  the  following  three  working  days.  Her 
physician  verified  in  writing  that  he  had  attended  to  her  injury,  and  the 
employer  was  in  possession  of  the  physician's  statement.  The  claimant  had 
properly  notified  the  employer  of  her  injury  and  had  explained  that  the  injury 
was  the  reason  for  her  absence  from  work.  However,  she  was  discharged. 

HELD:  The  claimant  properly  notified  the  employer  that  she  would  be  absent 

because  of  her  injury,  and  she  provided  the  employer  with  her  attending 
physician's  statement.  She  was  discharged  for  reasons  other  than  misconduct 
connected  with  her  work,  and  she  is  not  disqualified  for  benefits. 
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The  claimant  was  last  absent  on  October  29,  1982,  because  of  a  scheduled  court 
appearance  in  connection  with  an  automobile  accident  in  which  he  was  involved. 
He  notified  the  employer  of  his  intended  absence.  He  had  a  considerable  number 
of  previous  absences  and  had  always  provided  the  employer  with  proper  notifica¬ 
tion.  The  claimant  was  discharged  following  his  last  absence. 

HELD.  The  claimant  was  not  discharged  until  after  his  final  absence  which  was 
due  to  a  compelling  reason  and  after  he  gave  his  employer  proper  notice.  The 
claimant  s  conduct  does  not  exhibit  a  wilful  disregard  of  duties  owed  the 
employer,  and  he  was  discharged  for  reasons  other  than  misconduct.  Thus  he  is 
not  disqualified. 
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The  claimant  worked  for  the  employer  as  a  ticket  agent.  She  was  scheduled  to 
start  the  second  half  of  a  split  shift  on  March  15,  1983,  at  3:00  p.m.  At  the 
end  of  her  first  shift,  at  about  10:00  a.m. ,  she  was  arrested  for  shoplifting 
and  was  unable  to  report  for  the  start  of  the  afternoon  shift.  She  telephoned 
her  supervisor  to  inform  the  employer  of  her  situation.  The  claimant  had  been 
warned  that  her  absence  from  work  had  become  excessive,  and  she  was  discharged 
for  excessive  absenteeism. 

HELD:  The  claimant's  last  absence  from  work  was  unavoidable,  and  she  immedi¬ 

ately  notified  the  employer  that  she  would  be  unable  to  report.  The  claimant 
was  discharged  for  reasons  other  than  misconduct  connected  with  her  work  and 
is  not  disqualified  for  benefits. 
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The  claimant  worked  for  a  hospital  as  a  dietary  worker  for  six  years.  The 
claimant  had  been  warned  about  her  absenteeism;  and  when  she  was  absent  again, 
she  was  discharged. 

The  claimant  was  absent  because  she  had  no  one  to  care  for  her  children,  ages 
8  months  and  2^  years  old.  On  the  date  of  discharge,  the  babysitter  was  sick, 
and  the  claimant's  husband  was  not  at  home  to  care  for  her  children.  The  claim¬ 
ant  reported  the  reason  for  her  absence  to  the  employer  in  a  timely  manner. 

HELD:  An  absence  from  work  for  good  cause  and  with  proper  notice  to  the  employer 
does  not  constitute  misconduct.  The  claimant  notified  the  employer  in  a  timely 
manner  that  she  would  be  absent  from  work  due  to  her  domestic  responsibilities. 
The  claimant's  absence  from  work  was  due  to  a  compelling  circumstances  with 
proper  notification  and  was,  therefore,  not  a  wilful  violation  of  the  employer's 
attendance  rules.  The  claimant  was  discharged  for  reasons  other  than  misconduct 
connected  with  her  work,  and  she  was  not  disqualified  from  receiving  benefits. 


Issue/Digest  Code 

MISCONDUCT  /  MC  15.2 

Docket/Date 

ABR-85-467  /  7-8-85 

Authority 

Sect.  602A  of  the  Act 
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Reasons 

Cross  Reference 

MC  85.05,  Connection  With  Work 

The  claimant,  a  Receptionist,  was  on  a  medical  leave  of  absence. 
In  a  letter  dated  September  21,  1984,  her  physician  informed  the 
employer  that  the  claimant  would  not  be  released  to  work  for  3  or 
4  weeks.  (The  physician  later  extended  the  recovery  period  until 
"about  December  1,  1984").  In  addition,  the  claimant  had  told 
her  employer  that  her  physician  did  not  want  her  to  return  to 
work  until  she  was  fully  recovered,  because,  due  to  the  nature  of 
her  illness,  she  would  become  re-infected  if  she  was  out  in 
public  and  exposed  to  "excessive  germs." 

In  the  meantime,  the  claimant,  who  was  a  volunteer  in  her 
community's  program  to  counter  drug  abuse,  accepted  an  invitation 
from  a  local  high  school  to  lecture  to  two  health  education 
classes,  and,  on  October  1,  1984,  the  claimant  spent  1-1/2  hours 
in  contact  with  students  at  the  high  school. 

The  claimant  was  discharged  from  her  Receptionist  job  after  the 
employer  learned  that  she  had  conducted  those  lectures  in  public. 
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HELD:  An  employee's  obligations  to  her  employer  are  not 

necessarily  extinguished  by  the  granting  of  a  leave  of  absence  or 
time  off  due  to  illness.  An  employee  who  is  granted  time  off  due 
to  illness  owes  her  employer  a  duty  to  convalesce  under 
conditions  which  will  not  extend  or  unnecessarily  prolong  the 
period  of  recovery.  An  employee's  actions  which  are  inconsistent 
with  that  duty  will  constitute  misconduct  connected  with  the 
work. 

In  the  instant  case,  both  the  claimant's  and  her  physician's 
representations  to  the  employer,  that  the  claimant  should  not 
work,,  let  alone  venture  into  the  public,  made  it  clear  that  the 
claimant's  duty  to  her  employer  was  to  remain  at  home  until  she 
was  completely  recovered  from  her  illness.  The  claimant's 
subsequent  actions,  which  included  speaking  to  students  in  a  high 
school,  were  certainly  incompatible  with  the  representations  made 
to  her  employer,  and  were  potentially  damaging  to  the  employer's 
interest  that  the  claimant  return  to  work  as  soon  as  possible. 

The  claimant's  actions  constituted  misconduct  connected  with  her 
work. 
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MC  270.05,  Intoxication  and  Use  of  Intoxicants 

The  claimant  reported  for  work  early  Saturday  morning  as 
scheduled,  but,  shortly  after  appearing,  had  to  leave  due  to 
illness.  He  was  sick  because  he  had  been  drinking  Tequila  since 
8  p.m.  Friday.  The  claimant  was  told  that  his  services  were  no 
longer  needed. 

HELD:  An  employer  has  a  right  to  expect  its  workers  to  report  to 

work  in  a  condition  to  do  the  work  assigned  to  them.  At  the  same 
time,  if  a  worker  gives  notice  that  he  cannot  work  because  he  has 
suffered  a  disabling  illness  --  beyond  his  control,  then  a 
resultant  discharge  cannot  be  for  misconduct. 

In  the  instant  case,  the  claimant  may  very  well  have  been  too  ill 
to  work.  However,  his  illness,  being  the  direct  result  of  his 
deliberate  and  heavy  consumption  of  alcohol  during  the  hours 
shortly  before  he  was  scheduled  to  work,  was  avoidable. 

Therefore,  the  claimant's  absence  from  work  was  due  to 
intoxication,  not  illness,  which  showed  a  disregard  of  duties  he 
owed  his  employer.  He  was  discharged  for  misconduct. 
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The  claimant,  a  Library  Assistant,  asked  for  3  weeks'  leave,  in 
order  to  spend  time  with  her  daughter,  whom  she  had  not  seen 
since  the  daughter's  abduction  14  years  earlier.  The  claimant's 
supervisor  told  her  that  she  could  not  be  absent,  in  any  event, 
for  the  first  of  those  3  weeks.  The  claimant  complied  with  the 
supervisor's  demand  that  she  work  the  first  week.  Then,  after 
notifying  the  supervisor,  the  claimant  took  the  next  2  weeks  off, 
applying  accrued  vacation  time  to  the  first  6  working  days;  the 
claimant  took  leave  without  pay  for  the  final  4  days.  The 
claimant  was  discharged  for  her  final  4  days  off,  which  the 
employer  determined  to  be  unauthorized. 

At  an  appeal  hearing,  the  claimant  testified  that  it  was  the 
employer's  policy  that  employees  simply  notify  the  employer  of 
intended  absences;  express  approval  was  not  required;  approval 
could  be  inferred  from  the  absence  of  disapproval.  The  claimant 
testified  that,  although  her  supervisor  had  disapproved  of  her 
taking  off  the  first  week,  she  said  nothing  after  being  informed 
that  the  claimant  would  be  absent  the  next  2  weeks.  The  employer 
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did  not  appear  at  the  appeal  hearing. 

HELD:  Generally,  a  worker  who  is  discharged  for  taking  a  leave 

simply  pursuant  to  notice,  without  the  employer's  express 
approval,  is  discharged  for  misconduct.  However,  an  exception  to 
this  general  rule  is  where  it  is  established  that  there  has  been 
an  employer's  practice  to  grant  leave  without  express  approval, 
so  long  as  there  has  been  no  disapproval. 

In  the  instant  case,  the  claimant's  unrebutted  testimony  was  that 
it  was  the  employer's  practice  to  grant  leave  without  express 
approval  and  in  the  absence  of  disapproval,  and  that,  by  her 
silence,  the  claimant's  supervisor  manifested  her  assent.  The 
claimant's  unrebutted  testimony  was  not  inherently  improbable. 

Because  the  evidence  established  that  the  claimant's  absence  was 
in  accordance  with  her  employer's  practice,  it  could  not  be 
concluded  that  the  claimant's  absence  was  without  permission,  and 
that  it  constituted  misconduct,  within  the  meaning  of  Section 
602A. 
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Issue/Digest  Cod# 

MISCONDUCT  /  MC  15.2 

Doctet/Date 

Walter  Bochenek  v.  IDES,  No.  87-0760  (1988) 

Authority 

Section  602A  of  the  Act 

Title 

Absence 

Subtitle 

Reasons 

Cross  Reference 

MC  435.05,  Tardiness 

The  employer  was  a  small  company  that  could  not  afford 
absenteeism  and,  therefore,  warned  the  claimant  repeatedly  about 
his  absenteeism  and  tardiness.  Between  January  14  and  May  21 
there  were  88  work  days  out  of  which  the  claimant  was  absent  7 
times  and  tardy  9  times.  On  May  21,  when  he  reported  to  work  45 
minutes  late,  he  was  fired. 

At  his  appeal  hearing,  the  claimant  testified  that  he  had 
psychological  problems  and  was  under  psychiatric  care.  He 
presented  a  statement  from  his  doctor  stating  that  he  suffered 
from  schizo-af f ective  psychosis  and  was  on  medication.  The 
doctor  added: 

I  always  wondered  how  he  was  able  to  keep  his  job  for 
six  years  -  due  to  his  delusions  of  grandeur  and 
persecution.  I  understand  that  he  finally  lost  it.  He 
should  be  occupied  in  a  new  appropriate  position. 

The  claimant  contended  that  his  illness (es)  excused  the  acts 
which  resulted  in  his  separation  from  work. 
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HELD:  Misconduct  which  disqualifies  an  employee  from 
unemployment  benefits  includes  acts  of  wanton  or  willful 
disregard  of  the  employer’s  interest,  deliberate  violations  of 
the  employer’s  reasonable  rules,  disregard  for  the  standards  of 
behavior  which  an  employer  has  the  right  to  expect  of  its 
employee,  and  carelessness  or  negligence  of  such  degree  or 
recurrence  as  to  manifest  equal  culpability  and  wrongful  intent. 

In  this  case,  the  claimant  had  been  warned  repeatedly  that  his 
chronic  absenteeism  and  tardiness  adversely  affected  his 
employer.  Despite  the  fact  that  the  claimant  had  been  under 
psychiatric  care,  his  doctor's  statement  did  not  indicate  that 
the  claimant's  condition  affected  his  attendance  -  only  that  he 
should  now  seek  other  appropriate  work.  The  claimant  was  aware 
of  the  need  to  improve  his  attendance.  He  failed  to  improve  his 
attendance.  By  the  time  of  the  final  incident,  his  absenteeism 
and  tardiness  had  reached  such  a  degree  of  recurrence  as  to  be 
considered  misconduct  that  would  disqualify  him  from  receiving 
unemployment  compensation. 

The  claimant  was  disqualified  for  misconduct. 
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Docket/Date 

ABR-85-9770  /  7-25-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Absence 

Subtitle 

Reasons 

Cross  Reference 

None 

The  claimant,  an  Order  Filler,  had  received  warnings  concerning 

unexcused  absenteeism.  He  was  discharged  after  consecutive  days’ 

unexcused  absences,  which  resulted  from  being  - 

. . .  exhausted  because  I  had  been  conducting  a 
revival  meeting  during  that  week  at  my  church. 

1  am  a  minister  with  my  own  church.  The  revival 
would  be  over  at  10  p.m.  but  I  had  to  wake  up  at 

2  a.m.  in  order  to  get  to  work  ... 

HELD:  Implicit  in  every  employment  contract  is  the  duty  of  the 

worker  to  report  to  work  in  accordance  with  the  reasonable 
requirements  of  the  employer.  If  an  absence  is  without  good 
cause,  a  discharge  for  absence  is  generally  a  discharge  for 
misconduct . 

Work,  by  its  nature,  tends  to  be  tiring.  Further,  balancing  work 
schedules  and  personal  business  can  be  difficult.  Yet,  there  are 
substantial  numbers  of  individuals  who  regularly  report  to  work 
under  such  circumstances.  And  their  circumstances  are  not 
dissimilar  to  what  the  claimant's  were. 
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The  instant  case  was  not  one  of  infringement  upon  religious 
practice;  the  issue  was  personal  comfort  and  convenience.  There 
was  no  conflict  between  the  claimant's  work  schedule  and  his 
personal  schedule  for  participation  in  church  activities. 
Therefore,  it  was  the  claimant's  obligation  to  take  reasonable 
measures  to  obtain  the  necessary  rest  in  light  of  his 
participation  in  both  activities.  He  could  have  taken  such 
measures  and  could  have  reported  to  work  as  scheduled.  His 
absences,  under  those  circumstances,  were  without  good  cause  and 
his  discharge  was  for  misconduct. 
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MISCONDUCT  /  MC  15.2 

Docket/Date 

ABR-87-3581  /  8-14-87 

Authority 

Section  602A  of  the  Act 

Title 

Absence 

Subtitle 

Reasons 

Cross  Reference 

MC  270.05,  Intoxicants;  MC  385.05,  Relation  of  Offense 

The  claimant  had  been  absent  and  tardy  on  a  number  of  occasions, 
resulting  in  2  suspensions  and  a  final  warning.  In  February, 
she  acknowledged  that  her  use  of  drugs  might  be  the  cause  of  her 
problems.  Her  employer  referred  her  to  a  drug  rehabilitation 
program;  the  employer,  under  its  employees’  health  insurance 
package,  was  to  pay  for  hospitalization.  The  claimant  entered 
the  rehabilitation  program  on  February  6,  and  remained  in  the 
program  until  March  2,  after  which  she  continued  to  participate 
in  support  groups. 

On  February  26  -  while  the  claimant  was  participating  in  the 
rehabilitation  program  -  the  employer  discharged  her  for  her 
prior  absenteeism. 

HELD:  Absenteeism  without  justification  constitutes  misconduct. 

In  this  case,  the  claimant’s  previous  absences  were  the  result  of 
drug  usage;  at  the  time  and  under  the  circumstances  those 
absences  occurred,  they  might  have  constituted  misconduct.  But, 
at  the  time  of  the  work  separation,  the  claimant,  having  sought 
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medical  attention  to  cure  her  condition,  was  participating  in  a 
drug  rehabilitation  program,  to  which  she  had  been  referred  by 
the  employer.  The  employer,  having  referred  the  claimant  to  its 
rehabilitation  program  -  so  that  she  might  recuperate  or  make 
amends,  in  lieu  of  discharge  -  cannot  3  weeks  later  insist  that 
the  claimant's  absences  constituted  misconduct  for  which  she  was 
discharged.  The  relation  between  the  previous  absences  due  to 
drug  usage  and  the  discharge  was  tenuous.  The  claimant  was 
discharged  for  reasons  other  than  misconduct. 
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Candace  Medvid  v.  IDES,  542  N.E.  2d  852  (1989) 

Authority 

Section  602A  of  the  Act 

Title 

Absence 

Subtitle 

Reasons 

Cross  Reference 

MC  140.05,  Dishonesty 

The  claimant  worked  at  two  jobs.  On  October  25,  she  did  not 
report  to  work  or  call  to  notify  her  first  employer  of  her 
absence.  On  October  26,  she  called  3  hours  after  her  shift 
began,  explaining  that  she  had  overslept  and  would  not  be  at 
work.  On  October  27  and  28,  she  called  in  sick.  The  employer 
discovered  that  the  claimant,  during  those  same  days  and  hours 
when  she  was  scheduled  to  work,  was  working  for  her  other 
employer.  On  October  29,  the  claimant  was  fired. 

HELD:  Failure  to  give  proper  notice  of  absences  to  an  employer 

constitutes  misconduct,  if  the  failure  to  give  proper  notice  is 
without  good  cause. 

Proper  notice  means  timely  notice,  and,  if  the  worker  provides 
reasons  for  absences,  they  must  be  legitimate. 

Here,  the  claimant  deliberately  failed  to  give  proper  notice. 
Her  failure  to  give  proper  notice  constituted  misconduct. 


ILLINOIS  DEPARTMENT  Of  EMPLOYMENT  SECURITY 


OIOEST  OF  ADJUDICATION  PRECEDENTS 


Misconduct 

Attitude  Toward  Employer 


Attitude  Toward  Employer 

1+5*05  -  General 

1+5*1  -  Agitation  or  Criticism 

1+5*15  -  Competing  with  Employer  or  Riding  Competitor 

1+5*2  -  Complaint  or  Discontent 

1+5*25  -  Damage  to  Equipment  or  Materials 

1+5*3  -  Disloyalty 

1+5*35  -  Indifference 

1+5*1+  -  Injury  to  Employer  through  Relations  with  Patron 


Issue/Digest  Code 

MISCONDUCT  /  MC  4 5.. 05 

Docket/Date 

ABR-85-9144  /  7-14-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Seeking  Other  Employment 

Cross  Reference 

MC  135.2,  Discharge  or  Leaving;  VL  135.2 

The  claimant,  an  Automobile  Service  Manager,  did  not  receive  the 
wage  increase  he  had  anticipated.  Subsequently,  during  his  lunch 
hour,  he  pored  over  job  advertisements  in  a  newspaper.  He  was 
observed  doing  this  by  a  superior,  who  questioned  the  claimant’s 
intentions.  The  claimant  stated  that,  as  a  result  of  the  lack  of 
a  wage  increase,  he  felt  compelled  to  seek  other  work.  He 
informed  his  superior  that,  when  he  found  other  work,  he  would 
give  the  employer  appropriate  ( 2  or  3  week)  notice.  The  claimant 
worked  the  rest  of  his  shift  that  day,  after  which  he  was  again 
questioned  about  his  intentions.  He  repeated  what  he  had  said 
earlier,  whereupon  he  was  instructed  to  leave  work  immediately. 

HELD:  If  misconduct  is  to  be  found,  it  must  stem  from  a  breach 

of  some  duty  owed  the  employer.  Pursuant  to  any  contract  of 
hire,  a  worker  owes  his  employer  a  duty  to  do  his  job  in  a 
reasonably  workmanlike  manner  and  to  refrain  from  willfully  doing 
anything  against  the  employer’s  interests. 

But  a  worker's  duty  extends  only  so  far.  It  is  a  worker's 
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prerogative  to  explore  other  job  possibilities.  So  long  as  the 
worker  does  so  on  his  own  time  and  in  such  a  fashion  as  to  not 
interfere  with  his  employer's  operations,  a  worker's  desire  to 
locate  other  employment  does  not  constitute  a  breach  of  duty  owed 
the  employer. 

In  the  instant  case,  there  was  no  showing  that  the  claimant  was 
not  doing  his  job  in  a  workmanlike  fashion.  Meantime,  it  was  the 
claimant's  prerogative  to  seek  other  employment.  Reading  job 
advertisements  during  his  lunch  period  (on  his  own  time)  did  not 
interfere  with  the  employer's  operations.  Therefore,  it  could 
not  be  concluded  that  the  claimant's  actions  constituted 
misconduct . 
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Docket/Date 

ABR-85-6431  /  2-28-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Agitation  or  Criticism 

Cross  Reference 

MC  255.35,  Insubordination,  Ridicule  of  Authority 

The  claimant,  a  Salesperson,  had  been  criticized  by  her 
supervisor.  The  claimant  felt  that  the  criticism  had  been 
unwarranted,  and  that,  in  general,  the  supervisor  was  not 
supportive  of  her  work.  Later,  in  the  employees'  lunchroom,  the 
claimant  repeated  a  rumor  to  her  co-workers:  that  the  supervisor 
had  been  fired  from  previous  jobs  due  to  her  inability  to  work 
with  people.  The  claimant  herself  was  discharged  when  management 
learned  she  had  made  this  remark. 

HELD:  Making  disparaging  remarks  about  a  superior  may  constitute 

misconduct.  The  determinative  factor  is  whether  the  worker  has 
merely  shown  a  lack  of  good  judgment  or  an  intentional  disregard 
of  the  employer's  interests.  An  intentional  disregard  of  the 
employer's  interests  will  not  have  been  shown  unless  the  worker 
has  failed  to  heed  warnings  concerning  making  such  remarks,  or, 
the  remarks  were  made  in  a  place  or  under  circumstances  that 
might  tend  to  damange  the  employer's  interests;  damage  in  this 
context  might  include  deterioration  of  employer  control  over 
employees,  harmful  effect  on  employee  morale,  or  negative 
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reaction  of  customers  or  the  public.  Nonetheless,  realistically, 
in  most  normal  working  situations,  a  considerable  amount  of  give 
and  take  is  exchanged  between  co-workers,  and,  although  some  of 
it  may  be  in  poor  taste,  such  exchanges  confined  to  private 
conversations  between  workers  would  infrequently  result  in  damage 
to  the  employer's  interests. 

In  the  instant  case,  the  claimant's  comment,  made  in  an 
employees'  lunchroom  setting,  was  not  dissimilar  from  the  types 
of  remarks  employees  often  make  privately  among  themselves. 

While  the  claimant  might  have  exercised  better  judgment,  her 
statement  about  her  supervisor  could  not  reasonably  have  been 
construed  to  have  constituted  an  intentional  disregard  of  her 
employer's  interests  amounting  to  misconduct  within  the  meaning 
of  Section  602A. 
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Issue/Digest  Code 

MISCONDUCT/MC  45.15 

Docket/Date 

83-BRD-l 1567/10-18-83 

Case  Number/Authority 

1./S-602A 

Attitude  Toward  Employer 

Competing  With  Employer 

Cross-Reference  ^jone 

The  claimant  worked  for  the  employer  as  a  mechanic.  The  employer  had  sold 
pumps  to  a  hospital,  and  the  pumps  were  in  need  of  repair.  As  the  claimant  had 
previously  serviced  the  particular  pumps,  he  arranged  to  repair  the  pumps  on  his 
own  time,  and  he  billed  the  hospital  in  the  amount  of  $1,731  for  labor  and  parts. 
Because  the  pumps  were  still  under  warranty,  the  hospital  sought  to  be  reimbursed 
by  the  employer.  When  the  employer  discovered  the  circumstances,  it  demanded  his 
resignation. 

HELD:  A  worker  has  an  unquestioned  obligation  to  conduct  himself  so  that  the 

employer's  interests  are  well  served.  This  obligation  is  broken  when  the  worker 
engages  in  the  same  business  independently  of  his  employer  and  solicits  his 
employer's  customers.  The  claimant's  operation  of  a  clandestine  business  in 
competition  with  his  employer  was  a  wilful  and  wanton  disregard  of  the  employer's 
interests  and  constitutes  misconduct  in  connection  with  his  work.  The  claimant 
is  disqualified  for  benefits. 

(A  constructive  discharge  occurs  when  the  employer  initiates  the  action  to  sever 
the  working  relationship,  whereas  a  constructive  voluntary  leaving  occurs  when 
the  worker  initiates  the  action  to  sever  the  relationship.  Although  the 
claimant  "resigned,"  it  is  apparent  from  the  facts  that  it  was  the  employer's 
intent  to  compel  the  claimant  to  leave  work  for  reasons  other  than  lack  of 
work  and  that  the  claimant  did  not  have  the  option  of  continuing  to  work.) 


Issue/Digest  Code 

MISCONDUCT  /  MC  45.15 

Docket/Date 

ABR-89-5174  /  1-19-90 

Authority 

Section  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Competing  with  Employer  or  Aiding  Competitor 

Cross  Reference 

None 

While  working  as  a  delivery  driver  for  the  employer,  the 
claimant  became  involved  in  a  business  that  competed  with  the 
employer  for  customers.  The  employer  discovered  this,  and,  even 
though  the  claimant  had  not  taken  away  any  of  its  current 
customers,  fired  him. 

HELD:  To  constitute  "misconduct,"  an  act  must  harm  the 

employer.  A  discharge  for  competing  with  the  employer  or  aiding 
the  employer's  competitors  harms  the  employer  and  constitutes 
misconduct.  The  harm  does  not  necessarily  result  from  luring 
the  employer's  existing  customers  to  another  place  of  business; 
harm  also  occurs  when  prospective  customers  do  not  patronize  the 
employer  because  they  are  being  lured  elsewhere.  Here,  the 
claimant  was  discharged  for  misconduct. 
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MISCONDUCT  /  MC  45.2 

Docket/Date 

ABR-85-2758  /  2-28-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Complaint  or  Discontent 

Cross  Reference 

MC  255.2,  Insubordination,  Negation  of  Authority 

The  claimant  alleged  that  she  had  been  the  "victim  of  sexual 
bondage  and  terrorization  as  a  condition  of  her  continued 
employment"  --  that  she  had  been  required  to  perform  sexual  acts 
with  both  the  employer's  president  and  vice-president,  and  that, 
ceasing  such  conduct,  she  suffered  job  consequences  including 
demotion.  In  October,  1984,  her  attorney  delivered  to  the 
employer's  president  and  vice-president  a  letter,  concluding  with 
this  language: 

We  recognize  that  public  disclosure  of  the 
facts  concerning  . . .  this  conduct  could  be 
embarrassing  to  you,  and  therefore  are  taking 
this  opportunity  to  advise  that  we  have  been 
instructed  by  (the  claimant)  to  file  suit  ... 
if  the  matter  has  not  been  resolved  to  (the 
claimant's)  satisfaction  ...  If  you  would  like 
to  discuss  the  matter,  we  would  be  pleased  to 
hear  from  you  or  your  attorneys  . . . 

The  employer  responded  by  discharging  the  claimant,  and,  when  the 
claimant  filed  her  claim  for  unemployment  benefits,  the  employer 
protested,  contending  that  she  had  been  discharged  for  misconduct 
connected  with  her  work:  The  employer  had  considered  the 
claimant's  attorney's  letter  to  have  been  equivalent  to  blackmail 
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or  extortion.  The  claimant's  rebuttal  was  that  since  her 
problems  at  work  concerned  the  employer's  president  and 
vice-president  --  the  highest  levels  of  authority  --  it  would 
have  served  no  purpose  to  have  made  her  complaints  through 
ordinary  channels. 


MC  45.2 
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HELD:  If  a  worker's  discontent  is  unreasonable,  and  to  the  point 

where  it  adversely  affects  her  work,  or,  the  manner  in  which  she 
tries  to  alleviate  an  unsatisfactory  working  condition  is 
unreasonable,  a  resultant  discharge  may  be  for  misconduct 
connected  with  her  work. 


In  the  instant  case,  the  evidence  did  not  show  that  the 
discontent  underlying  the  claimant's  complaint  had  been 
unreasonable.  Nor,  under  the  circumstances,  was  the  method  by 
which  she  chose  to  proceed  unreasonable. 

Duties  owed  the  employer  do  not  require  that  an  individual  forego 
a  judicial  avenue  of  redress  or  a  disclosure  of  such  intentions 
to  the  employer.  The  claimant,  in  her  communications  to  her 
employer,  did  not  initiate  anything  more  than  a  disclosure  to  the 
employer  of  her  intentions  to  utilize  the  judicial  system 
afforded  the  general  public  for  redressing  a  grievance.  Putting 
the  employer  on  notice  was  not  patently  extortionate.  Neither 
the  claimant's  anticipated  actions,  nor  the  disclosure  of  her 
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intentions  to  the  employer,  exhibited  a  willful  disregard  of 
duties  owed  the  employer.  The  claimant  was  discharged  for 
reasons  other  than  misconduct  connected  with  her  work. 
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MISCONDUCT/MC  45.25 


Docket/Date 

84-BRD-4324/3-29-84 


Case  Number/Authority 

1./S-602A 


Attitude  Toward  Employer 


Subtitle  Damage  To  Equipment  Or  Materials 

Cross-Reference  None 

The  claimant  was  employed  as  a  truck  driver  and  was  required  to  supervise  the 
loading  of  his  truck.  On  his  last  day  at  work  the  claimant  failed  to  measure 
the  height  of  his  load.  Later  that  day,  the  truck  struck  a  highway  overpass, 
damaging  both  the  truck  and  the  cargo. 

HELD:  The  claimant’s  failure  to  measure  his  load  amounted  to  substantial 

negligence.  He  was  discharged  for  misconduct  connected  with  his  work  and  is 
disqualified  for  benefits. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  45.35 

Docket/Date 

ABR-8 5-6121  /  1-22-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Indifference 

Cross  Reference 

MC  255.05,  Insubordination 

The  claimant,  a  Secretary-Receptionist,  had  received  warnings 
concerning  tardiness.  Subsequently,  she  was  tardy  4  out  of  5 
days,  causing  the  owner  of  the  company  to  call  her  into  his 
office.  The  claimant  did  not  appreciate  being  summoned  to  the 
owner's  office,  so  she  delayed  about  5  minutes  before  responding. 
When  she  got  there,  the  owner  informed  her  that,  if  her  attitude 
did  not  change  by  the  next  pay  period,  she  would  be  discharged. 
The  claimant  grimaced,  rolled  her  eyes,  and  said,  "Fine,  are  you 
done  now?  Can  I  go?"  She  was  fired  immediately. 

HELD:  Indifference  is  generally  a  matter  of  attitude  which  by 

itself  is  meaningless.  Many  people  undoubtedly  feel  complete 
antipathy  for  their  jobs  and  employers  routinely  take  these 
workers  as  they  come,  accepting  their  temperaments  as  they  exist. 
However,  while  remaining  on  an  employer's  payroll,  it  is 
unquestionably  a  worker's  obligation  to  conduct  herself  so  that 
the  employer's  interests  are  well  served.  Accordingly,  when 
indifference  manifests  itself  in  acts  detrimental  to  the 
employer,  the  discharge  is  for  misconduct. 
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In  the  instant  case,  the  claimant's  indifference  manifested 
itself  in  acts  detrimental  to  the  employer.  Not  only  had  she 
been  tardy  repeatedly,  but,  even  when  the  employer  was  willing  to 
give  her  another  chance,  her  response  demonstrated,  at  the  least, 
that  she  would  continue  to  require  supervision,  taking  up  the 
employer's  time;  that,  by  itself,  constituted  misconduct. 

Further,  this  was  not  a  case  of  a  worker,  who,  registering 
discontent  for  what  she  perceived  to  be  a  legitimate  reason,  made 
a  spontaneous  remark  in  the  heat  of  the  moment.  When  the 
claimant  refused  to  report  to  the  owner's  office  as  directed  and, 
next,  when  she  grimaced,  rolled  her  eyes,  and  made  her  remark, 
she  was  being  rude  deliberately;  deliberate  rudeness  to  an 
employer  is  inherently  misconduct. 

The  claimant's  discharge  was  for  misconduct  within  the  meaning 
of  Section  602A. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  45.35 

Docket/Date 

ABR-8 5-2982  /  10-17-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Indifference 

Cross  Reference 

MC  45.4,  Injury  to  Employer,  Relations  with  Patrons 

The  claimant  was  Assistant  Manager  of  a  liquor  store,  which  was 
the  subject  of  a  local  referendum,  which  might  result  in  the 
liquor  store  being  closed  down.  The  claimant  was  being 
interviewed  at  work  by  a  representative  of  a  local  businessman's 
organization,  and  was  asked  his  opinion  on  the  referendum.  The 
claimant  responded: 

I  don't  care  whether  they  close  this  store 
or  not  ...  If  the  Jews  want  to  keep  this 
store  open,  they  can  . . . 

When  the  employer  learned  of  this  remark,  the  claimant  was 
discharged.  The  employer  stated  that,  inasmuch  as  local 
precincts  could  vote  to  close  down  the  liquor  stores,  it  was 
important  to  maintain  a  good  relationship  with  people  and  groups 
within  the  community.  The  employer  stated  that  the  claimant's 
remark  was  offensive,  and,  therefore,  detrimental  to  the 
employer's  interests. 

HELD:  Indifference  is  generally  a  matter  of  attitude  which  of 

itself  is  meaningless,  unless  such  attitude  is  displayed  by  acts 
which  tend  to  damage  the  employer's  interests.  Whenever  the 
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indifference  manifests  itself  in  acts  detrimental  to  the 
employer,  the  discharge  is  for  misconduct  connected  with  the 
work. 


When  a  worker  comes  in  contact  with  the  employer's  customers  or 
prospective  customers  in  the  course  of  his  work,  he  is  under  a 
duty  to  conduct  himself  in  such  a  manner  as  not  to  injure  his 
employer's  interests.  A  violation  of  this  duty  is  considered 
misconduct  connected  with  the  work. 

In  the  instant  case,  the  evidence  established  that  the  claimant 
knew  that  the  interviewer  was  soliciting  his  opinion  about  a 
matter  of  serious,  perhaps  vital  concern  to  the  employer.  The 
claimant,  who  worked  in  a  position  of  some  management 
responsibility,  gratuitously  offered  a  comment  manifesting  --  at 
best  --  indifference  to  his  employer's  interests,  and  which,  if 
repeated,  could  have  caused  offense  to  the  employer's  customers 
and  the  public  generally.  The  claimant  was  either  indifferent  to 
his  employer's  interests,  or  intended  them  harm;  in  either  case, 
his  actions  constituted  misconduct  connected  with  his  work. 
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Docket/Date 

a-WRRD-1  /l  7-2Q-8T 

Case  Number/Authority 

1./S-60.2A  -  - 

Attitude  Toward  Empl over  - - — - 

Tnjurv  To  Emplnvpr  Thronph  Relatione!  With  Patron - 

Cross-Reference 

None - - - - - - - - - 

The  claimant  worked  for  the  employer  as  a  bank  teller.  He  was  discharged 
because  of  repeated  rudeness  to  customers  and  his  unauthorized  leaving  of  the 
work  station.  The  claimant  had  been  counseled  on  several  occasions  regarding 
his  relationship  with  customers. 

After  telling  a  customer  who  wanted  to  cash  a  check  to  show  her  identification 
to  him,  he  added,  "Tell  your  boss  to  pay  you  in  cash."  When  the  customer 
requested  his  name  and  told  him  that  she  would  report  him  to  his  supervisor, 
he  responded  with  profanity. 

HELD:  An  employer  has  the  right  to  promulgate  reasonable  rules  of  conduct  for 

his  workers  and  to  expect  his  workers  to  abide  by  these  rules  and  standards 
unless  prevented  by  circumstances  beyond  their  control.  An  employer  has  the 
right  to  expect  his  workers  to  service  the  employer's  customers  with  courtesy. 
The  claimant's  failure  to  do  so  evidenced  a  wilful  and  wanton  disregard  of  the 
standard  of  behavior  the  employer  had  a  right  to  expect  and  of  the  duties  and 
obligations  he  owed  to  his  employer.  The  claimant  was  discharged  for  misconduct 
connected  with  his  work,  and  he  is  disqualified  for  benefits. 


I 


Issue/Digest  Code 

MISCONDUCT  /  MC  45.4 

Docket/Date 

ABR-8 5-2982  /  10-17-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Injury  to  Employer  Through  Relations  with  Patrons 

Cross  Reference 

MC  45.35,  Indifference 

The  claimant  was  Assistant  Manager  of  a  liquor  store,  which  was 
the  subject  of  a  local  referendum,  which  might  result  in  the 
liquor  store  being  closed  down.  The  claimant  was  being 
interviewed  at  work  by  a  representative  of  a  local  businessman's 
organization,  and  was  asked  his  opinion  on  the  referendum.  The 
claimant  responded: 

I  don't  care  whether  they  close  this  store 
or  not  ...  If  the  Jews  want  to  keep  this 
store  open,  they  can  . . . 

When  the  employer  learned  of  this  remark,  the  claimant  was 
discharged.  The  employer  stated  that,  inasmuch  as  local 
precincts  could  vote  to  close  down  the  liquor  stores,  it  was 
important  to  maintain  a  good  relationship  with  people  and  groups 
within  the  community.  The  employer  stated  that  the  claimant's 
remark  was  offensive,  and,  therefore,  detrimental  to  the 
employer's  interests. 

HELD:  Indifference  is  generally  a  matter  of  attitude  which  of 

itself  is  meaningless,  unless  such  attitude  is  displayed  by  acts 
which  tend  to  damage  the  employer's  interests.  Whenever  the 
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employer,  the  discharge  is  for  misconduct  connected  with  the 
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When  a  worker  comes  in  contact  with  the  employer's  customers  or 
prospective  customers  in  the  course  of  his  work,  he  is  under  a 
duty  to  conduct  himself  in  such  a  manner  as  not  to  injure  his 
employer's  interests.  A  violation  of  this  duty  is  considered 
misconduct  connected  with  the  work. 

In  the  instant  case,  the  evidence  established  that  the  claimant 
knew  that  the  interviewer  was  soliciting  his  opinion  about  a 
matter  of  serious,  perhaps  vital  concern  to  the  employer.  The 
claimant,  who  worked  in  a  position  of  some  management 
responsibility,  gratuitously  offered  a  comment  manifesting  --  at 
best  --  indifference  to  his  employer's  interests,  and  which,  if 
repeated,  could  have  caused  offense  to  the  employer’s  customers 
and  the  public  generally.  The  claimant  was  either  indifferent  to 
his  employer's  interests,  or  intended  them  harm;  in  either  case, 
his  actions  constituted  misconduct  connected  with  his  work. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  45.4 

Docket/Date 

ABR-85-6855  /  2-26-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Injury  to  Employer  Through  Relations  with  Patrons 

Cross  Reference 

MC  190.15,  Evidence,  Weight  and  Sufficiency 

A  woman  came  into  the  employer's  furniture  department,  where  the 
claimant  worked  as  a  Salesman,  and  asked  for  his  assistance  in 
connection  with  an  insurance  claim.  The  claimant,  who  was  paid 
by  commission,  considered  this  a  non-productive  use  of  his  time. 
Later,  the  woman  overheard  the  claimant  remark  to  a  co-worker: 
"I've  just  spent  one  hour  with  this  fucking  bitch." 

HELD:  In  all  cases  where  a  worker  comes  in  contact  with  the 

employer's  customers  in  the  course  of  his  work,  he  is  under  a 
duty  to  conduct  himself  in  a  manner  so  as  not  to  injure  the 
employer's  interest.  Being  impudent  or  discourteous  when  serving 
the  employer's  patrons  is  a  breach  of  duty  and  a  resulting 
discharge  will  be  for  misconduct.  The  claimant  was  discharged 
for  misconduct. 

(See  MC  190.15,  Evidence,  Weight  and  Sufficiency). 
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Docket/Date 

ABR-87-7 647  /  12-3-87 

Authority 

Section  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Injury  to  Employer  through  Relations  with  Patrons 

Cress  Reference 

None 

The  claimant,  a  member  of  a  Buddhist  organization,  worked  as  an 
x-ray  technician  in  a  hospital.  He  was  discharged  after 
complaints  by  a  patient  that  he  was  endorsing  his  religious 
faith  during  the  performance  of  his  x-ray  duties;  it  was 
alleged,  for  example,  that  he  had  told  a  patient  that  he  could, 
make  x-rays  negative  by  chanting. 

The  claimant  admitted  that  during  the  course  of  administering  to 
hospital  patients  he  would  try  to  recruit  them  as  new  members 
into  Buddhism.  He  would  tell  the  patients  a  little  history 
about  Buddhism  and  chanting.  He  would  dispense  information  such 
as  the  phone  number  and  the  address  where  his  organization  met. 

HELD:  When  a  worker  comes  in  contact  with  his  employer's 
patrons  in  the  course  of  his  work,  he  is  under  a  duty  to  conduct 
himself  in  such  a  manner  as  to  not  injure  his  employer's  • 
interest.  A  violation  of  this  duty  is  considered  misconduct 
connected  with  the  work. 
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In  this  case,  the  claimant  was  discharged  not  for  his  particular 
religious  beliefs  but  because  of  conduct  which  interfered  with 
the  employer’s  business.  The  claimant’s  discharge  was  the 
result  of  his  unsolicited  attempts  to  distribute  information 
about  his  religion.  It  was  not  within  the  claimant’s 
responsibility  as  an  x-ray  technician  to  speak  to  patients  on 
religious  matters.  It  was  the  claimant’s  responsibility  to 
provide  service  in  his  department. 


This  was  a  discharge  for  misconduct. 
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Docket/Date 

ABR007327  /  10-16-91 

Authority 

Section  602A  of  the  Act 

Title 

Attitude  Toward  Employer 

Subtitle 

Injury  to  Employer  through  Relations  with  Patrons 

Cross  Reference 

MC  190.1,  Evidence 

The  claimant  received  two  warnings  for  being  rude  and  using 
inappropriate  language  to  customers.  When  this  happened  a  third 
time,  he  was  discharged. 

The  claimant  testified  that  he  could  not  recall  anything  that 
happened  the  third  time.  He  argued  that  medication  he  was 
taking  to  strengthen  his  immune  system  (he  was  HIV  positive) 
possibly  caused  him  to  exhibit  irritable  behavior  and  memory 
loss.  However,  he  was  not  taking  medication  during  the  two 
prior  incidents  and  he  presented  no  expert  medical  testimony  to 
support  his  theory  regarding  the  final  incident. 

HELD:  When  an  individual's  actions  demonstrate  willful  and 

deliberate  behavior,  but  he  theorizes  another  reason  for  his 
behavior,  it  will  not  be  presumed  that  his  theory  explains  his 
actions  in  the  absence  of  evidence  to  support  it.  Here,  the 
claimant  presented  no  evidence  to  support  his  theory.  His 
actions  were  willful  and  deliberate  and  constituted  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  85.05 

Docket/Date 

ABR-85-5353  /  1-16-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Connection  with  Work 

Subtitle 

Public  Trust  /  Condition  of  Employment 

Cross  Reference 

None 

The  claimant  was  employed  as  a  Police  Officer,  upon  the  condition 
that  he  would  not  violate  the  laws  of  any  municipality  or  state. 
He  was  discharged  following  his  conviction  for  theft.  The  theft 
occurred  in  a  municipality  other  than  the  one  in  which  he  worked. 

HELD:  A  worker's  actions,  even  if  they  occur  off  duty  or  away 
from  the  usual  place  of  business,  may  be  connected  with  work  if 
they  adversely  affect  the  public  trust  and  confidence  upon  which 
the  employer  is  dependent.  Also,  an  employer  may  impose  certain 
conditions  upon  a  worker's  off  duty  activities,  where  the  nature 
of  the  work  requires  it. 

In  the  instant  case,  the  claimant,  as  a  Police  Officer,  held  a 
position  of  public  trust.  Also,  it  was  a  condition  of  his 
employment  that  he  abide  by  the  law  at  or  away  from  his  work 
place.  That  condition  was  reasonable  in  view  of  the  nature  of 
his  work.  His  violation  of  a  law,  which,  as  a  Police  Officer,  he 
was  sworn  to  uphold,  constituted  misconduct,  whether  or  not  it 
occurred  at  or  away  from  his  work  place. 
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Docket/Date 

85-BRD-04805/6-26-85 

Case  Number/Authority 


Sect.  602A  of  the  Act 

Title 

Connected  with  Work 

Subtitle 

Position  of  Trust 

Cross  Reference 

None 

The  claimant  was  employed  as  Senior  Vice-President  of  Accounting 
for  a  finanacial  institution,  to  which  he  applied,  personally,  for 
a  mortgage  loan.  He  knowingly  failed  to  indicate  on  his  loan 
application  that  a  co-worker  had  lent  him  $35,000.  The  employer 
discharged  him,  contending  that  the  claimant's  falsification  of  his 
loan  application  reflected  adversely  upon  his  credibility  as  an 
officer  of  the  institution. 

HELD:  Ordinarily,  a  distinction  would  be  made  between  an 

individual's  personal  affairs  and  his  obligations  to  his  employer. 
However,  as  an  officer,  the  claimant  owed  to  his  employer,  in 
addition  to  his  other  duties,  a  duty  of  trust.  He  breached  that 
duty  when  he  failed  to  disclose  a  substantial  outstanding  debt, 
without  any  compelling  or  justifiable  reason  for  doing  so.  The 
claimant's  breach  of  his  duty  of  trust  constituted  misconduct 
connected  with  his  work. 
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Docket/Date 

ABR-85-467  /  7-8-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Connection  With  Work 

Subtitle 

Actions  While  on  Medical  Leave  of  Absence 

Cross  Reference 

MC  15.2,  Absence,  Reasons 

The  claimant,  a  Receptionist,  was  on  a  medical  leave  of  absence. 
In  a  letter  dated  September  21,  1984,  her  physician  informed  the 
employer  that  the  claimant  would  not  be  released  to  work  for  3  or 
4  weeks.  (The  physician  later  extended  the  recovery  period  until 
"about  December  1,  1984").  In  addition,  the  claimant  had  told 
her  employer  that  her  physician  did  not  want  her  to  return  to 
work  until  she  was  fully  recovered,  because,  due  to  the  nature  of 
her  illness,  she  would  become  re-infected  if  she  was  out  in 
public  and  exposed  to  "excessive  germs." 

In  the  meantime,  the  claimant,  who  was  a  volunteer  in  her 
community's  program  to  counter  drug  abuse,  accepted  an  invitation 
from  a  local  high  school  to  lecture  to  two  health  education 
classes,  and,  on  October  1,  1984,  the  claimant  spent  1-1/2  hours 
in  contact  with  students  at  the  high  school. 

The  claimant  was  discharged  from  her  Receptionist  job  after  the 
employer  learned  that  she  had  conducted  those  lectures  in  public. 
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HELD:  An  employee's  obligations  to  her  employer  are  not 

necessarily  extinguished  by  the  granting  of  a  leave  of  absence  or 
time  off  due  to  illness.  An  employee  who  is  granted  time  off  due 
to  illness  owes  her  employer  a  duty  to  convalesce  under 
conditions  which  will  not  extend  or  unnecessarily  prolong  the 
period  of  recovery.  An  employee's  actions  which  are  inconsistent 
with  that  duty  will  constitute  misconduct  connected  with  the 
work. 


In  the  instant  case,  both  the  claimant's  and  her  physician's 
representations  to  the  employer,  that  the  claimant  should  not 
work,  let  alone  venture  into  the  public,  made  it  clear  that  the 
claimant's  duty  to  her  employer  was  to  remain  at  home  until  she 
was  completely  recovered  from  her  illness.  The  claimant's 
subsequent  actions,  which  included  speaking  to  students  in  a  high 
school,  were  certainly  incompatible  with  the  representations  made 
to  her  employer,  and  were  potentially  damaging  to  the  employer's 
interest  that  the  claimant  return  to  work  as  soon  as  possible. 

The  claimant's  actions  constituted  misconduct  connected  with  her 
work. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  85.05 

Docket/Date 

ABR-85-3809  /  10-3-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Connection  With  Work 

Subtitle 

Use  of  Intoxicants  Off  the  Job 

Cross  Reference 

MC  270.05,  Intoxication;  MC  485.45,  Viol,  of  Rule 

The  employer  had  a  rule  forbidding  employees  to  work  while  having 
"controlled  substances"  in  their  bodies. 

The  claimant  had  been  a  Truck  Washer  and  Tank  Cleaner  for  4 
years.  Sunday  was  his  day  off.  On  Monday,  his  employer  selected 
him  for  drug  testing.  A  trace  of  marijuana  was  found  in  the 
claimant's  system  and  his  test  result  was  "positive."  For  that 
reason  alone,  he  was  discharged. 

The  claimant  testified  that  he  had  smoked  marijuana  while  off 
duty  the  preceding  Sunday.  Based  upon  the  employer's  testimony, 
it  appeared  that  the  claimant  had  been  selected  for  drug  testing 
at  random,  and  not  because  he  had  manifested  any  signs  of  being 
under  the  influence  of  drugs  while  at  work  on  Monday.  There  was 
no  evidence  presented  to  indicate  that  the  claimant's  performance 
of  his  work  had  been  affected,  or  would  have  been  affected,  by 
the  residual  trace  of  marijuana  in  his  body. 

HELD:  The  use  of  intoxicants  off  the  job  does  not  constitute 
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misconduct  per  se.  However,  the  use  of  intoxicants  off  the  job 
will  constitute  misconduct  under  certain  circumstances;  for 
example,  when  the  worker  reports  to  his  job  under  the  influence 
of  the  intoxicant,  where  the  intoxicant  might  impair  his  ability 
to  perform  his  duties. 


In  the  instant  case,  there  was  no  evidence  that  the  claimant  was 
under  the  influence  of  marijuana,  despite  a  residual  trace  being 
detected  in  his  body.  There  was  no  evidence  that  the  claimant's 
ability  to  perform  his  duties  was,  or  could  have  been,  impaired 
by  the  presence  of  a  trace  of  marijuana  in  his  body.  Absent  such 
evidence,  it  could  not  be  concluded  that  the  claimant,  by  smoking 
marijuana  on  his  off  day,  had  engaged  in  behavior  which 
manifested  an  intentional  and  substantial  disregard  of  the 
employer's  rules  or  interests.  The  claimant  was  discharged  for 
reasons  which  did  not  constitute  misconduct  connected  with  his 
work  within  the  meaning  of  Section  602A. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


Issue/Digest  Code 

MISCONDUCT  /  MC  85.05 

Docket/Date 

ABR-85-4079  /  10-9-85 

Authority 

Sect.  602A  of  the  Act 

m 

Title 

Connection  With  Work 

Subtitle 

Off-Duty  Illegal  Act  /  Public  Trust 

Cross  Reference 

None 

The  claimant,  a  Nursing  Assistant  employed  by  a  hospital,  was 
arrested  near  her  home  and  charged  with  selling  cocaine.  An 
account  of  her  arrest  appeared  in  a  local  newspaper.  It  was  not 
alleged  that  the  claimant  had  obtained  the  cocaine  from  the 
hospital,  or  that  she  had  sold  it  on  the  hospital  premises.  In 
fact,  the  evidence  disclosed  that  the  claimant  did  not  handle 
drugs  while  on  duty.  Following  her  conviction  for  selling 
cocaine,  the  claimant  was  fired. 

HELD:  A  worker's  off-duty  legal  or  illegal  actions  may  be 

connected  with  the  work  if  the  worker's  actions  adversely  affect 
the  public  trust  and  confidence  on  which  the  employer's  business 
is  'dependent.  A  hospital,  which  is  entrusted  with  the  treatment 
and  care  of  patients,  including  the  legitimate  prescription  of 
drugs,  is  dependent  upon  the  public's  trust  and  confidence,  and 
may  expect  a  certain  standard  of  conduct  from  its  employees,  at 
work  and  in  the  community.  In  the  instant  case,  the  claimant's 
conduct  was  unbecoming  a  health  care  worker  and  could  only  have 
tarnished  the  employer's  reputation  in  the  community.  Her 
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actions  constituted  misconduct  connected  with  her  work, 
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Issue/Digest  Code 

MISCONDUCT  /  MC  85.05 

Docket/Date 

Robinson  v.  IDES  (1994) 

Authority 

Section  602A  of  the  Act 

Title 

Connection  with  Work 

Subtitle 

Off-Duty  Drug  Use 

Cross  Reference 

MC  270.05,  Use  of  Intoxicants;  MC  485.45,  Company  Rule 

The  employer  had  a  drug- free  workplace  policy,  which  included  drug 
tests  for  work-related  injuries,  and,  if  drugs  were  found, 
subsequent  unannounced  tests,  then,  if  drugs  were  found,  a 
discharge . 

The  claimant's  job  was  spray  painting  cabinets  and  computers.  He 
was  an  excellent  worker.  After  he  sustained  a  scratch  on  the  job, 
he  was  required  to  take  a  drug  test.  He  tes  :ed  positive  for 
morphine  and  marijuana.  A  year  later,  over  a  weekend,  off  the  job, 
he  attended  a  wedding  reception,  where  he  had  a  few  lines  of 
cocaine  and  smoked  marijuana.  The  next  day,  when  he  reported  to 
work,  he  was  required  to  take  an  unannounced  drug  test.  The  test 
revealed  traces  of  the  drugs  in  his  system  and  he  was  discharged. 
He  was  then  denied  unemployment  benefits. 

The  claimant  contended  that  the  rule  that  resulted  in  his  discharge 
was  unreasonable  because  it  had  nothing  to  do  with  his  work 
performance,  which  was  excellent,  but,  rather,  with  his  off-duty 
conduct . 
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HELD:  Section  602A  provides,  in  pertinent  part,  that  "misconduct" 
means  a  violation  of  a  "reasonable  rule  . . .  governing  the 
individual's  behavior  in  performance  of  his  work." 

The  goal  of  a  drug- free  workplace  and  substance  abuse  policy  is  to 
create  and  maintain  a  work  environment  free  from  the  adverse 
effects  of  using  drugs.  The  fact  that  an  individual  is  a  good 
worker  whose  job  performance  is  not  yet  affected  by  drugs  does  not 
render  a  drug- free  workplace  policy  and  disciplinary  rules 
unreasonable . 

Here,  the  employer's  rule  was  reasonable.  The  claimant 
deliberately  and  willfully  violated  the  rule.  The  claimant  had 
been  warned  (and,  therefore,  harm  was  irrelevant)  .  All  the 
conditions  for  a  discharge  for  misconduct  under  Section  602A  were 


met . 


Issue/Digest  Code 

MISCONDUCT  /  MC 

95.05 

Docket/Date 

Ray  v.  Board  of 

Review.  1993  Ill. 

App.  LEXIS  389 

Authority 

Section  602A  of 

the  Act 

Title 

Construction  of 

Statutes 

Subtitle 

Reasonable  Rule 

or  Policy 

Cross  Reference 

MC  140.15,  Dishonesty;  MC  485.75, 

Company  Rule 

The  claimant  took  items  from  his  employer's  stock:  nuts,  bolts, 
spray  paint,  even  a  car  battery.  An  investigator  observed  that 
the  claimant  took  the  items  when  his  supervisor  was  off  the 
premises,  that  he  kept  the  items  in  his  locker  until  other 
workers  had  left,  and  only  then  did  he  carry  them  out.  After 
the  investigator  made  his  report,  the  claimant  was  fired. 

The  claimant  contended  that  there  was  no  written  rule  against 
stealing,  and,  therefore,  no  misconduct. 

HELD:  There  is  no  mandate  in  Section  602A  that  there  be  a 

written  rule.  A  rule  may  be  implicit.  Where  any  employer  would 
obviously  have  a  rule,  there  is  an  implicit  rule  unless  a 
contrary  policy  is  clearly  established.  Here,  the  claimant's 
surreptitious  actions  confirmed  the  existence  of  a  rule.  His 
actions  constituted  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  135.35 

Docket/Date 

ABR- 93-10137  /  4-20-94 

'i 

Authority 

Section  602A  of  the  Act 

Title 

Discharge  or  Leaving 

Subtitle 

Leaving  in  Anticipation  of  Discharge 

Cross  Reference 

VL  135.35,  Discharge  or  Leaving 

The  claimant's  employer  was  served  with  a  court  order  to  withhold 
payments  to  the  claimant,  for  child  support.  The  employer  wanted 
"nothing  to  do  with  it"  and  told  the  claimant  to  "take  a  walk" 
unless  he  intended  to  catch  up  with  a  lump  sum  payment  to  his  wife 
by  the  end  of  the  week.  There  was  nothing  the  claimant  could  do, 
because  he  had  no  money  and  needed  the  job  in  order  to  continue  to 
pay  child  support,  so  he  left. 

HELD:  A  discharge  occurs  when  an  employer  gives  an  individual  no 
genuine  option  to  remain  employed.  Leaving  work  to  avoid  a 
definite  and  imminent  discharge  does  not  change  a  discharge  to  a 
voluntary  leaving.  In  the  instant  case,  the  claimant  did  not  have 
any  option  to  continue  working,  inasmuch  as  he  would  be  unable  to 
comply  with  the  employer's  directive  within  the  time  provided. 
This  was  a  discharge. 
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MISCONDUCT  /  MC  140.15 

Docket/Date 

Rav  v.  Board  of  Review, 

1993  Ill.  App.  LEXIS  389 

Authority 

Section  602A  of  the  Act 

Title 

Dishonesty 

Subtitle 

Misappropriation 

Cross  Reference 

MC  485.75,  Company  Rule; 

MS  95.05,  Constr.  of  Statutes 

The  claimant  took  items  from  his  employer's  stock:  nuts,  bolts, 
spray  paint,  even  a  car  battery.  An  investigator  observed  that 
the  claimant  took  the  items  when  his  supervisor  was  off  the 
premises,  that  he  kept  the  items  in  his  locker  until  other 
workers  had  left,  and  only  then  did  he  carry  them  out.  After 
the  investigator  made  his  report,  the  claimant  was  fired. 

The  claimant  contended  that  there  was  no  written  rule  against 
stealing,  and,  even  if  there  was,  he  was  observed  and  caught,  so 
there  was  no  harm. 

HELD:  There  is  no  mandate  in  Section  602A  that  there  be  a 

written  rule.  A  rule  may  be  implicit.  Where  any  employer  would 
obviously  have  a  rule,  there  is  an  implicit  rule  unless  a 
contrary  policy  is  clearly  established.  Here,  the  claimant's 
surreptitious  actions  confirmed  the  existence  of  a  rule.  Harm 
occurred  because  the  claimant's  actions  affected  the  employer's 
inventory,  materials,  and  costs,  whether  he  was  caught  or  not. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  165.05 

Docket/Date 

ABR-85-7 56  /  6-25-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Employer  Requirements 

Subtitle 

Obtaining  a  License 

Cross  Reference 

MC  135.3,  Discharge  or  Leaving;  VL  160.05 

In  October,  1979,  the  claimant  was  hired  as  a  Nurse’s  Assistant. 
Pursuant  to  a  statute  passed  in  1980,  Nurse's  Assistants  were 
required  to  be  licensed  by  the  State.  The  claimant's  certificate 
that  had  been  issued  in  1968  was  not  recognized  by  the  1980 
statute,  and,  moreover,  the  claimant  had  not  had  sufficient  work 
experience  prior  to  the  passage  of  the  statute  to  take  advantage 
of  that  portion  of  the  statute  which  allowed  licensing  based  upon 
work  experience.  Subsequent  to  the  passage  of  the  1980  statute, 
the  claimant  was  notified  that  her  employer  could  not  continue  to 
employ  her  because  of  her  lack  of  the  requisite  license. 

HELD:  There  are  instances  in  which  an  employer  cannot  retain  a 

worker  in  its  employe  because  the  worker  has  failed  to  meet  a 
legal  requirement  for  continued  employment.  Even  though  the 
employer  does  not  have  the  option  to  retain  the  worker,  the 
resulting  separation  is  generally  considered  a  discharge  as 
opposed  to  a  voluntary  leaving,  unless  it  is  established  that  it 
was  contemplated  in  the  working  agreement  and  was  within  the 
control  of  the  affected  worker  to  satisfy  the  legal  condition  for 
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continued  employment.  In  the  instant  case,  the  requirement  for 
State  certification  was  mandated  at  some  time  after  the 
claimant's  hire  and  there  was  no  assurance  that  the  claimant  had 
within  her  control  the  ability  to  obtain  the  requisite 
certification.  Therefore,  the  claimant's  work  separation  was  a 
discharge  (not  for  misconduct)  and  not  a  voluntary  leaving. 


(The  Board  of  Review  compared  the  instant  case  to  its  previous 
decision,  ABR-84-237,  dated  October  17,  1984:  In  that  case,  the 
claimant  was  hired  with  the  understanding  that,  within  a 
relatively  brief  time  after  hire,  she  would  be  required  to  attend 
a  training  course  in  order  to  become  certified.  The  claimant 
chose  not  to  attend  the  training  course,  and,  thereby,  precluded 
any  opportunity  to  maintain  the  certification  required  to  keep 
her  job.  The  distinguishing  feature  of  that  case,  as  opposed  to 
the  instant  case,  was  that  the  claimant  was  aware  of,  and 
accepted  the  responsibility  for,  obtaining  the  proper  State 
certification,  which  was  within  her  control  to  obtain.) 
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Sections  601  and  602  of 

the  Act 

Title 

i - — - 

Employer  Requirements 

Subtitle 

Driver's  License 

MC  135.3,  Discharge;  VL 

135.15, 

Voluntary  Leaving 

The  claimant  was  a  bus  driver.  He  was  required  to  have  a  valid 
driver's  license.  His  driver's  license  was  revoked  due  to  an 
off-duty  accident.  His  employer  could  no  longer  retain  his 
services . 

HELD:  When  an  occupational  license,  a  tool  of  an  individual  s 

trade,  is  within  his  control  to  obtain  and  maintain,  a  work 
separation  that  occurs  as  a  result  of  not  obtaining  or 
maintaining  that  license  is  a  voluntary  leaving  (constructive 
quit),  not  a  discharge. 

Here,  the  claimant  constructively  quit  his  job  when  he  lost  his 
license . 
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Evidence 

190.05  -  General 

190.1  -  Burden  of  Proof  and  Presumptions 

190.15  -  Weight  and  Sufficiency 
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Issue/Digest  Code, 

MISCONDUCT/MC  190.05 

Docket/Date 

83-BRD-10499/9-13-83 

Case  Number/Authority 

1./S-602A 

Title:  Evidence 

General 

Cross-Reference  140.35,  Conversion  Of  Property  Of  Other  Than  Employer  under  Dishonesty 

The  claimant,  a  freight  elevator  operator,  was  accused  by  security  personnel 
of  wrongfully  removing  a  water  cooler  owned  by  a  tenant  in  the  employer's 
building.  He  informed  the  guard  that  the  tenant  had  given  him  the  cooler  and 
later  provided  written  authorization,  a  copy  of  which  was  submitted  in  evidence. 
The  employer  did  not  inquire  of  the  tenant  whether  permission  had  been  given  to 
the  claimant  for  removal  of  the  cooler  and  offered  the  claimant  the  option  of 
submitting  his  resignation  or  being  discharged.  The  claimant  refused  to  resign. 

HELD:  The  employer's  evidence  was  based  upon  suspicion  of  dishonesty,  while 

the  preponderence  of  the  evidence  substantiated  the  claimant's  allegation  of 
ownership.  In  the  absence  of  any  evidence  of  misappropriation,  it  must  be 
held  that  the  claimant  was  discharged  for  reasons  other  than  misconduct 
connected  with  the  work  and  is  not  subject  to  any  disqualification. 
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ADJUDICATION  Docke./Da.e 

PRECEDENTS  j  84-BRD-590/1-17-84 

Case  Number/Authority 

2./S-602A 

Evidence 

General 

Cross-Reference  jjQne 

The  employer's  witness  alleged  that  the  claimant  had  a  poor  attitude  towards 
his  work,  that  he  was  frequently  away  from  his  work  station  visiting  with  other 
employees,  that  his  production  was  low,  and  that,  overall,  he  demonstrated  a 
wilful  or  deliberate  failure  to  produce  the  required  quantity  of  work.  The 
witness  further  stated  that  the  claimant  had  received  warnings  on  three  or 
four  occasions. 


The  claimant  rebutted 

the  employer's  witness  by  noting  that  he  had  been  working 

at  a  new  facility  for 

three  months  and  the  the  witness  had  not  observed  his  work 

at  this  location.  He 

testified  that  his  most  recent  supervisor  had  expressed 

satisfaction  with  his 

work  and  that,  when  he  was  separated  from  employment,  he 

was  told  that  he  was  being  laid  off  because  of  lack  of  work. 

HELD:  The  burden  of  proving  that  the  separation  is  a  discharge  is  upon  the 

individual  making  the  allegation.  The  employer's  witness  could  offer  no 
competent  testimony  concerning  the  claimant's  work  performance  for  the  last 
three  months.  In  view  of  the  claimant's  denial  of  the  allegation,  it  must  be 
concluded  that  the  employer  did  not  prove  misconduct  by  a  fair  preponderance 
of  the  evidence.  The  claimant  is  not  disqualified  from  receiving  benefits. 
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PRECEDENTS 

3  5 -BRD- 0  4670/6-25-85 

Case  Number/Authority 


56  Ill  Adm  Code  272C.315b2 

Title 

Evidence 

Subtitle 

Burden  of  Proof 

and  Presumptions 

MC  190.15, 
Evidence 

Evidence,  Weight 

and  Sufficiency;  PR  190.05, 

At 

an  appeal  hearing 

before  a  Referee, 

on  August  23,  1984,  the 

claimant  and  witnesses  for  the  employer  appeared  and  testified 


to  consider  the  issue  of  whether  the  claimant  had  been 
discharged  for  misconduct  connected  with  her  work.  Based  upon 
his  findings,  the  Referee  issued  a  decision  which  allowed 
oenefits  to  the  claimant.  The  employer  appealed  to  the  Board 
of  Review,  and  in  connection  with  that  appeal,  the  employer 
submitted  an  affidavit,  by  the  claimant's  supervisor,  which 
purported  to  refute  the  testimony  furnished  by  the  claimant  at 
the  August  23  hearing  --  which  the  supervisor  had  not 
attended.  The  affidavit  was  not  accompanied  by  any  statement 
providing  a  reason  for  the  supervisor's  failure  to  attend  the 
August  23  hearing.  The  record  did  not  show  that  the  employer 
nad  requested  a  continuance  of  the  hearing  in  order  to  present 
the  supervisor's  testimony. 


HELD:  Agency  Rule  2720.315(b)(2)  reads,  in  pertinent  part: 

If  the  party  who  filed  a  request  to  submit 
additional  evidence,  or  his  witness,  failed  to 
appear  at  a  scheduled  hearing,  the  party  must 
show  either  that  he  did  not  receive  timely  notice 
of  the  hearing,  that  his  failure  to  appear  at  the 
hearing  was  due  to  circumstances  beyond  his  control 
or  that  he  requested  a  continuance  before  the  con¬ 
clusion  of  the  hearing,  which  was  denied. 
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In  the  instant  case,  because  no  reason  was  provided  for  the 
supervisor's  failure  to  appear  at  the  original  hearing,  and  because 
no  continuance  had  been  requested,  the  Board  of  Review  refused  to 
consider  the  substance  of  the  supervisor's  affidavit.  The 
claimant's  testimony,  in  person,  under  oath  and  subject  to 
cross-examination,  was  entitled  to  the  greater  weight. 

Accordingly,  it  could  not  be  concluded  that  the  claimant  had  been 
discharged  for  misconduct  connected  with  her  work. 
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85-BRD-126-FSC/7-1Q-85 

Case  Number/Authority 


Sect.  602A  of  the  Act 

_ 

Title 

Evidence 

Subtitle 
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The  claimant  was  employed  as  a  Sales  Clerk  until  her  discharge  as  a 
result  of  a  violation  of  the  employer's  rules,  which  the  employer 
deemed  willful.  Pursuant  to  statements  made  by  the  claimant  to  the 
Claims  Adjudicator,  the  Claims  Adjudicator  determined  that  the 
claimant  was  discharged  for  an  unintentional  error  which  did  not 
constitute  misconduct  connected  with  her  work. 


The  employer  appealed,  and  on  October  10,  1984,  its  witness 
appeared  and  testified  at  a  hearing  which  the  claimant  did  not 
attend.  The  employer's  witness  did  not  possess  personal, 
first-hand  knowledge  concerning  the  circumstances  surrounding  the 
claimant's  separation  from  work  and  relied  entirely  upon 
information  found  in  documents  prepared  and  furnished  by  persons 
who  did  not  appear  at  the  hearing.  (No  foundation  was  laid  for  the 
submission  of  the  documents  as  business  records). 


HELD:  Although  the  Board  of  Review  is  not  bound  by  the  technical 

statutory  rules  of  evidence,  consideration  must  be  given  to  the 
inherent  weakness  of  unsupported  testimony  and  documents  as 
evidence.  Even  if  deemed  competent,  the  employer's  evidence 
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constituted  hearsay.  It  was  the  employer's  burden  to  demonstrate 
by  a  preponderance  of  the  evidence  that  the  Claims  Adjudicator's 
determination  was  incorrect.  Given  its  due  weight,  the  employer's 
unsupported  allegations  were  insufficient  to  overcome  the  Claims 
Adjudicator's  determination  that  the  claimant's  discharge  resulted 
because  of  unintentional  error.  Accordingly,  it  could  not  be 
concluded  that  the  claimant  had  been  discharged  for  misconduct 
connected  with  her  work. 
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Cross  Reference 

MC  270.05,  Intoxication 

On  his  last  day  of  work,  the  claimant,  a  Truck  Driver,  was 
involved  in  2  accidents.  When  he  reported  in  at  the  end  of  his 
shift,  he  was  confronted  by  the  Transportation  Supervisor,  who 
testified  that,  because  he  smelled  alcohol  on  the  claimant's 
breath,  he  directed  the  claimant  to  take  a  blood  test  for 
alcohol . 

The  claimant  refused  to  take  the  blood  test.  He  contended,  among 
other  reasons,  that  the  contract  between  his  union  and  the 
employer  did  not  require  that  he  take  the  blood  alcohol  test. 
Also,  he  was  fearful  that  any  alcohol  which  he  had  consumed  up  to 
18  hours  earlier,  off  the  job,  might  result  in  the  test  being 
"positive . " 

Upon  his  refusal  to  submit  to  testing,  he  was  discharged. 

HELD:  The  refusal  to  take  a  blood  alcohol  test  does  not 

constitute  misconduct  per  se.  However,  reporting  to  work  in  an 
intoxicated  condition  may  constitute  misconduct. 
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In  the  instant  case,  the  employer  presented  evidence  to  show  that 
the  claimant  had  been  under  the  influence  of  alcohol  while  at 
work:  he  was  observed  to  have  alcohol  on  his  breath  and  he  had 

had  2  accidents  with  the  company  vehicle. 

The  fact  that  the  claimant  did  not  take  a  blood  alcohol  test,  for 
whatever  reason(s),  did  not  alter  the  facts  as  presented  by  the 
employer.  The  claimant  did  nothing  to  rebut  those  facts. 

The  employer  established  by  a  preponderance  of  the  evidence  that 
the  claimant  had  reported  to  work  in  an  intoxicated  condition. 

The  claimant's  actions,  irrespective  of  his  refusal  to  submit  to 
a  blood  alcohol  test,  constituted  misconduct  connected  with  his 
work . 
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Authority 

Section  602A  of  the  Act 

Title 

Evidence 

Subtitle 

Burden  of  Proof  and  Presumptions 

Cross  Reference 

MC  485.3,  Violation  of  Company  Rule,  Dishonesty 

At  the  time  of  hire,  the  claimant  signed  a  document,  which  read, 

in  pertinent  part: 

. . .  The  undersigned  hereby  agrees  and  consents 
to  submit  to  a  lie  detector  test  at  any  time 
. . .  she  might  be  requested  to  do  so  at  the 
request  of  the  employer. 

The  claimant  worked  in  a  store,  in  a  department  which  had  been 
experiencing  theft  problems.  The  claimant  was  transferred  to  a 
new  department,  and,  shortly  thereafter,  the  new  department 
experienced  missing  funds.  The  claimant,  together  with  other 
employees,  was  directed  to  take  a  lie  detector  test.  The 
claimant  refused  to  take  the  test.  She  was  discharged. 

At  an  appeal  hearing,  the  claimant  testified  that  she  was  not 
scheduled  to  work,  nor  did  she  work,  on  the  day  funds  were 
discovered  missing  from  her  department.  She  denied 
misappropriating  any  funds. 

The  employer  offered  no  evidence  concerning  any  theft.  But,  the 
employer  contended  that,  even  if  the  claimant  was  not  the  person 
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responsible  for  the  missing  funds,  her  refusal  to  submit  to  a  lie 
detector  test  -  in  violation  of  the  agreement  at  the  time  of  hire 
-  constituted  misconduct. 

HELD:  A  worker  who  is  discharged  because  she  has  violated  a 
known  and  reasonable  rule  is  discharged  for  misconduct. 

The  fact  that  a  worker  knows  of  an  employer's  rule,  or  has 
consented  at  the  time  of  hire  to  abide  by  an  employer's  rule, 
does  not  undo  any  fundamental  unreasonableness  of  that  rule. 

Polygraph  tests  shift  the  burden  from  the  employer  (to  establish 
guilt)  to  the  worker  (to  establish  innocence).  Polygraph  results 
have  not  been  shown  to  be  reliable.  Polygraph  results  are 
inadmissible  in  a  court  of  law.  Therefore,  it  cannot  be 
concluded  that  a  requirement  to  submit  to  a  polygraph  test  is 
a  reasonable  one;  and,  accordingly,  a  worker  who  is  discharged 
solely  on  the  basis  of  refusing  to  take  a  polygraph  test  is 
discharged  for  reasons  other  than  misconduct. 

In  this  case,  the  employer  did  not  possess  any  tangible, 
competent  evidence  bearing  on  the  claimant's  alleged  involvement 
in  any  misappropriation  of  funds.  She  was  discharged  solely  upon 
the  basis  of  her  refusal  to  submit  to  polygraph  testing,  which 
alone  did  not  prove  dishonesty  or  constitute  misconduct. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


Issue/Digest  Cod# 

MISCONDUCT  /  MC  190.1 

Docket/Date 

ABR007327  /  10-16-91 

Authority 

Section  602A  of  the  Act 

Title 

Evidence 

Subtitle 

Burden  of  Proof  and  Presumptions 
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MC  45.4,  Attitude  Toward  Employer 

The  claimant  received  two  warnings  for  being  rude  and  using 
inappropriate  language  to  customers.  When  this  happened  a  third 
time,  he  was  discharged. 

The  claimant  testified  that  he  could  not  recall  anything  that 
happened  the  third  time.  He  argued  that  medication  he  was 
taking  to  strengthen  his  immune  system  (he  was  HIV  positive) 
possibly  caused  him  to  exhibit  irritable  behavior  and  memory 
loss.  However,  he  was  not  taking  medication  during  the  two 
prior  incidents  and  he  presented  no  expert  medical  testimony  to 
support  his  theory  regarding  the  final  incident. 

HELD:  When  an  individual's  actions  demonstrate  willful  and 
deliberate  behavior,  but  he  theorizes  another  reason  for  his 
behavior,  it  will  not  be  presumed  that  his  theory  explains  his 
actions  in  the  absence  of  evidence  to  support  it.  Here,  the 
claimant  presented  no  evidence  to  support  his  theory.  His 
actions  were  willful  and  deliberate  and  constituted  misconduct. 
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Authority 

Section  602A  of  the  Act 

Title 

Evidence 

Subtitle 

Burden  of 

Proof  and  Presumptions 

Cross  Reference 

MC  390.2, 

Fellow  Employees;  MC  485.15,  Company  Rule 

The  claimant,  who  worked  in  an  office  setting,  was  discharged  after 
a  fight  with  a  fellow  employee.  At  an  appeal  hearing,  the  employer 
did  not  produce  any  written  rule  or  offer  any  testimony  that 
fighting  on  the  job  was  impermissible.  The  claimant  contended  that 
the  employer  did  not  satisfy  all  the  required  elements  for 
misconduct  under  Section  602A  because  it  did  not  prove  by  direct 
evidence  that  it  had  a  "reasonable  rule  or  policy." 

HELD:  Section  602A  provides,  in  pertinent  part,  that  misconduct 
arises  from  a  violation  of  a  "reasonable  rule  or  policy."  Whether 
a  rule  or  policy  exists  need  not  be  proven  by  direct  evidence  but 
may  be  determined  by  "common  sense  business  practices."  With  the 
exception  of  some  business  ventures  engaged  in  professional  sports, 
any  employer  would  obviously  have  a  policy  against  physical 
violence.  Here,  there  was  an  implicit  rule  against  fighting.  The 
"reasonable  rule  or  policy"  requirement  of  Section  602A  was  met. 
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The  claimant  worked  as  a  licensed  practical  nurse,  at  a  wage  of  $9.98  per  hour, 
and  he  was  discharged  for  making  sexual  advances  and  indecent  exposure  towards 
a  female  patient.  Submitted  into  evidence  was  a  menu  on  the  back  of  which  the 
claimant  had  written  his  name  and  telephone  number.  The  employer  testified  that 
the  claimant  went  to  the  patient’s  room  at  least  twice,  but  he  testified  that  he 
went  there  once  "and  sat  down  and  I  asked  her  how  she  was  doing."  A  security 
guard,  who  was  stationed  as  a  surveillant  after  the  patient  had  complained  of 
the  claimant's  unwelcome  advances,  testified  that  he  saw  the  claimant  in  the 
patient’s  room  where  he  remained  for  about  10  minutes  and  that  the  claimant 
offered  the  patient  money.  The  director  of  nurses  testified  that,  when  she 
questioned  the  claimant,  he  denied  that  he  had  ever  gone  to  the  complaining 
patient's  room. 

HELD:  The  employer,  a  health  service  organization,  is  required  to  insure  the 

welfare  of  the  patients  entrusted  to  its  care.  It  has  a  duty  to  exercise 
necessary  vigilance  lest  its  employees  fail  to  maintain  a  high  degree  of 
efficiency  and  decorum. 

The  claimant  failed  to  present  convincing  evidence  to  rebut  the  employer's 
testimony  that  he  was  guilty  of  misbehavior  which  was  wilfull  and  wanton 
and,  clearly,  against  the  employer's  interests.  Therefore,  the  evidence 
supports  a  finding  that  he  vras  discharged  for  misconduct  connected  with  his 
work  and  is  disqualified  for  benefits. 
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Cross  Reference 

MC  270.05, 

Intoxication;  PR  380.15,  Review 

The  claimant,  a  Driver,  left  his  employer's  garage  at  4  p.m.  on 
Christmas  Eve,  to  pick  up  and  deliver  mail,  and  was  expected  to 
return  no  later  than  6  p.m.  Instead,  at  8:15  p.m.,  the  employer 
located  the  claimant  in  the  vestibule  of  a  closed  post  office 
along  his  route.  The  employer  testified  that  although  he  found 
no  "booze"  on  the  claimant's  person  or  in  his  truck,  the  claimant 
was  in  an  obviously  drunken  condition. 

The  claimant  testified  that  his  truck  had  twice  stalled,  leaving 
him  stranded  at  a  post  office  until  his  employer  could  arrive 
with  a  tow  truck.  He  denied  that  he  had  consumed  any 
intoxicants.  He  stated  that  he  believed  the  employer  discharged 
him  in  retaliation  for  the  claimant's  having  exposed  certain 
violations  of  law  by  the  employer:  The  claimant  said  that  he  had 
been  instrumental  in  forcing  the  employer  to  pay  unemployment 
insurance  contributions,  and  to  buy  state  licenses  for  trucks 
which  the  employer  had  been  operating  with  dealers'  stickers. 

The  Referee  asked  the  employer  no  questions  concerning  the 
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alleged  violations  and  alleged  retaliation.  Subsequently,  the 
Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits.  The  Referee's  conclusions  rested  solely  upon  the 
employer's  testimony,  which  the  Referee  had  found  to  be  more 
credible  than  that  of  the  claimant. 

In  its  review  of  the  record,  the  Board  of  Review  noted  that  the 
claimant  made  reference  to  the  fact  that,  for  49  years,  his 
speech  had  been  impaired  and  he  walked  with  a  limp.  Those  points 
were  not  developed  in  the  record. 

HELD:  Where  the  record  is  adequate,  and  a  Referee's  findings  as 

to  credibility  are  supported  by  that  record,  the  Referee's 
findings  as  to  credibility  will  not  be  disturbed,  since  the 
Referee  would  have  been  in  the  best  position  to  evaluate  the 
demeanor  and  mien  of  the  witnesses.  However,  from  an  inadequate 
record,  a  Referee's  findings  as  to  credibility,  being 
unsupported,  must  be  questioned. 


In  the  instant  case,  the  Referee's  failure  to  ask  relevant 
questions  rendered  the  record,  and  therefore  the  Referee's 
resolution  of  the  question  of  credibility,  inadequate.  The  case 
was  remanded,  with  instructions  to  pose  the  following  relevant 
questions : 

(1)  Was  the  employer  in  violation  of  tax  and 
licensing  laws;  and 
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Title 
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Subtitle 

None 

Cross-Reference 


The  claimant,  a  Truck  Driver  for  a  Food  Service,  was  discharged 
after  it  was  reported  that  he  had  deviated  from  his  truck  route  and 
had  gone  home  during  working  hours.  It  was  also  reported  that  the 
claimant  had  taken  certain  food  items  from  the  employer  for  his 
personal  use,  and  that  these  were  discovered  in  a  garage  under  the 
claimant's  control. 

The  employer ' s  investigation  had  been  prompted  by  an  anonymous 
telephone  call.  The  testimony  of  the  employer's  witness  was  based 
upon  information  furnished  by  the  employer's  investigators,  who  did 
not  testify.  At  the  appeal  hearing,  the  claimant  denied  each  of 
the  employer's  allegations. 

HELD:  Although  the  Board  of  Review  is  not  bound  by  the  technical 

statutory  rules  of  evidence,  consideration  must  be  given  to  the 
inherent  weakness  of  unsupported  allegations  as  evidence.  Even  if 
deemed  competent,  the  employer's  evidence  constituted  hearsay.  The 
individuals  alleging  the  basis  for  the  claimant's  discharge  did  not 
appear  to  testify  with  respect  to  their  allegations  and  could  not 
be  confronted  by  the  claimant  and  cross-examined  by  him.  On  the 
other  hand,  the  claimant  appeared  personally,  testified  under  oath, 
and  denied  the  allegations. 
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The  claimant's  testimony  was  entitled  to  greater  weight. 
Accordingly,  it  could  not  be  concluded  that  the  claimant  was 
discharged  for  misconduct  connected  with  his  work. 
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Weight  and  Sufficiency 

PR  190.05,  Evidence; 

Cross  Reference  _  ,  . 

Presumptions 

MC  190.1, 

Burden  of  Proof 

and 

At 

an  appeal  hearing  before 

a  Referee, 

on  August  23, 

1984, 

the 

claimant  and  witnesses  for  the  employer  appeared  and  testified  to 
consider  the  issue  of  whether  the  claimant  had  been  discharged  for 
misconduct  connected  with  her  work.  Based  upon  his  findings,  the 
Referee  issued  a  decision  which  allowed  benefits  to  the  claimant. 
The  employer  appealed  to  the  Board  of  Review,  and  in  connection 
with  that  appeal,  the  employer  submitted  an  affidavit,  by  the 
claimant's  supervisor,  which  purported  to  refute  the  testimony 
furnished  by  the  claimant  at  the  August  23  hearing  --  which  the 
supervisor  had  not  attended.  The  affidavit  was  not  accompanied  by 
any  statement  providing  a  reason  for  the  supervisor's  failure  to 
attend  the  August  23  hearing.  The  record  did  not  show  that  the 
employer  had  requested  a  continuance  of  the  hearing  in  order  to 
present  the  supervisor's  testimony. 

HELD:  Although  the  Board  of  Review  is  not  bound  by  the  technical 

statutory  rules  of  evidence,  consideration  must  be  given  to  the 
inherent  weakness  of  an  affidavit  furnished  after  the  fact.  Even 
if  deemed  competent,  the  employer's  affidavit  constituted  hearsay. 
The  individual  who  would  purport  to  refute  the  claimant's  direct 
testimony  had  not  appeared  to  testify  and  could  not  have  been 
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confronted  by  the  claimant  or  cross-examined  by  her.  No  compelling 
reason  was  cited  for  that  individual’s  failure  to  attend  the 
hearing.  In  light  of  those  considerations,  the  claimant's 
testimony,  in  person,  under  oath  and  subject  to  cross-examination, 
was  entitled  to  the  greater  weight.  Accordingly,  it  could  not  be 
concluded  that  the  claimant  was  discharged  for  misconduct  connected 
with  her  work. 
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The  claimant  was  employed  by  a  bank,  as  Assistant  to  the  Chief 
Cashier.  The  claimant  was  asked  by  her  employer,  and  consented,  to 
take  a  polygraph  test,  in  connection  with  a  loss  of  $4,000.  The 
claimant  was  absolved  of  any  wrongdoing  in  connection  with  that 
loss.  However,  apart  from  the  polygraph  results  themselves,  the 
claimant  admitted  to  her  employer,  and  later  to  the  Referee,  that 
earlier  in  her  course  of  employment  she  had  misappropriated  funds: 
She  had  kept  for  herself  overpayments  made  by  bank  customers.  Upon 
hearing  this,  the  employer  discharged  the  claimant  for  her  earlier, 
dishonest  acts. 

HELD:  Although  the  results  of  the  polygraph  test  would  not,  of 

themselves,  have  been  reliable  enough  to  have  been  admissable 
against  the  claimant,  no  such  bar  would  have  applied  to  the 
claimant's  unequivocal  admission  to  her  employer,  absent  coercion 
or  duress.  On  the  basis  of  competent  evidence  of  acts  of 
dishonesty  inherently  violative  of  the  employment  relationship,  the 
claimant  was  discharged  for  misconduct  within  the  meaning  of 
Section  602A. 
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Sufficiency  (Credibility) 

None 

Cross-Reference 

The  claimant. 

a  35  year  old  working 

mother,  was  employed  as  an 

Ambulance  Dispatcher  on  the  third  shift  until  her  discharge,  which, 
according  to  the  employer's  witness,  resulted  from  the  claimant 
sleeping  on  the  job.  The  claimant  explained  to  the  Referee  that 
she  had  not  been  sleeping,  but  instead  had  been  lying  on  a  couch 
because  she  had  been  ill  with  mononucleosis. 

Prior  to  the  appeal  hearing,  nowhere  in  the  course  of  an  interview 
with  the  Claims  Adjudicator  had  the  claimant  denied  sleeping  on  the 
job.  Nor  had  she  made  mention  of  an  illness.  Instead,  she  had 
attributed  her  lack  of  sleep  to  having  "to  deal  with  the  kids 
during  the  day."  Neither  prior  to,  during,  nor  after  the  incident 
in  question  had  the  claimant  complained  to  her  employer  of  any 
illness . 

HELD:  Inconsistent  statements,  especially  material  omissions,  may 

impeach  an  individual's  testimony.  Because  the  claimant  had  made 
no  mention  of  any  illness  to  either  her  employer  or  the  Claims 
Adjudicator,  her  credibility  was  questionable.  Therefore,  based 
upon  credibility  it  was  established  that  the  claimant  was  sleeping 
on  the  job,  not  due  to  illness.  Sleeping  during  working  hours 
indicated  a  wanton  disregard  of  the  employer's  interests,  because 
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it  interfered  with  the  normal  operation  of  the  employer's  business, 
dispatching  ambulances.  The  claimant's  actions  constituted 
misconduct  connected  with  her  work. 
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On  January  2,  1985,  the  claimant  appeared  and  testified  at  a 
hearing,  which  the  employer  did  not  attend,  to  consider  the  issue 
of  whether  the  claimant  had  been  discharged  for  misconduct 
connected  with  her  work.  During  the  course  of  that  hearing,  the 
Referee  read  into  the  record  statements  made  previously  by  the 
employer  in  the  course  of  an  interview  with  the  Claims  Adjudicator. 
Those  statements  indicated  that  the  claimant  had  falsified  her 
production  reports  before  submitting  them  to  the  employer.  Apart 
from  reading  those  statements  into  the  record,  the  Referee  also 
heard  the  claimant's  direct  testimony.  In  a  decision  dated  January 
11,  1985,  the  Referee  made  the  following  finding  of  fact:  "The 
claimant  admitted  she  sometimes  adjusted  or  estimated  her  daily 
duty  charts."  The  Referee  concluded  that  the  claimant's  actions 
constituted  misconduct  connected  with  her  work. 

In  her  memorandum  in  support  of  her  appeal  to  the  Board  of  Review, 
the  claimant  contented  that  "inadmissible  hearsay  evidence"  formed 
the  basis  for  the  Referee's  decision. 
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HELD:  Agency  Rule  2720.250  reads,  in  pertinent  part: 

Technical  rules  of  evidence  do  not  apply  to  hearings 
before  Referees.  However,  the  decision  of  the  Referee 
will  be  based  on  the  preponderance  of  the  credible,  legally 
competent  evidence  in  the  record. 

Therefore,  even  though  an  employer's  statements  to  a  Claims 

Adjudicator  might  constitute  hearsay,  they  are  admissible  as 

evidence,  so  long  as  the  Referee  recognizes  the  inherent  weakness 

of  such  evidence  and  accords  its  due  weight  in  his  decision. 

In  the  instant  case,  although  the  Referee  read  into  the  record  the 
employer's  hearsay  statements,  nothing  in  the  Referee's  findings  or 
conclusion  supported  the  claimant's  contention  that  the  employer's 
hearsay  statements  formed  the  basis  for  the  Referee's  decision. 
Rather,  it  was  the  claimant's  admission  which  corroborated  the 
employer's  statements  and  resulted  in  her  disqualification  for 
benefits . 
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Weight  and  Sufficiency  (Referee's  Findings  as  to  Credibility) 

Subtitle 

PR  380.15,  Rehearing  or  Review,  Credibility  of  Witness 

Cross  Reference 

The  claimant  was  employed  as  a  Nurse's  Aide,  until  her  discharge 
for  reportedly  remarking  to  a  patient:  "Shut  up,  you  old  crab." 

At  the  appeal  hearing,  the  claimant,  under  oath,  denied  making  any 
such  remark  to  a  patient.  An  eyewitness  of  the  employer,  also 
under  oath,  testified  to  having  heard  the  claimant  make  the  remark 
to  a  patient. 

The  Referee  concluded  that  the  claimant  had  made  the  remark  to  a 
patient  and  as  a  result  the  claimant  was  disqualified  under  Section 
602A. 

HELD:  Where  the  record  is  adequate,  but  the  testimony  of  the 
parties  is  conflicting,  the  Referee  --  who  has  had  an  opportunity 
to  observe  the  demeanor  and  mien  of  the  witnesses  --  shall 
determine  which  testimony  is  more  credible  and  what  weight  to 
accord  it.  In  the  instant  case,  the  Board  of  Review  determined 
that  the  record  was  adequate  and  that  the  Referee  had  made 
appropriate  findings  as  to  credibility.  Therefore,  the  Referee's 
decision  was  properly  based  upon  the  preponderance  of  credible 
evidence . 
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Evidence 


Subtitle 


Weight  and  Sufficiency  (Referee's  Findings  as  to  Credibility) 


Cross-Reference 


PR  380.15,  Rehearing  or  Review,  Credibility  of  Witness 


The  claimant  was  employed  as  a  Housekeeper  in  a  hospital,  until  his 
discharge  for  reportedly  stealing  food. 

At  the  appeal  hearing,  the  employer's  first  witness,  a  security 
officer,  testified  that  in  the  course  of  her  investigation  of  the 
causes  of  missing  food,  she  hid  in  a  Day  Surgery  dressing  room, 
directly  across  from  a  nurses'  station  where  the  food  in  question 
was  kept.  She  observed  the  claimant  enter  the  nurses'  station, 
stoop  and  crawl  toward  a  refrigerator,  and  remove  two  cartons  of 
juice.  The  security  officer  exclaimed,  "I  got  you!"  Whereupon  the 
claimant  replaced  the  cartons  of  juice  and  proceeded  to  walk  away, 
ignoring  a  command  that  he  stop.  At  that  point,  one  of  the 
claimant's  co-workers  approached  the  area,  as  did  the  claimant's 
supervisor. 

The  employer's  second  witness  testified  that  the  claimant  did  have 
the  right  to  be  in  the  Day  Surgery  section  of  the  hospital. 

However,  that  witness  testified  that  the  claimant's  co-worker  had 
no  business  being  there. 
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The  claimant's  supervisor  filed  a  report  concerning  the  incident. 

It  reflected  what  the  security  officer  had  reported  to  the 
supervisor,  and  did  not  mention  the  claimant's  co-worker. 

The  claimant  testified  that  he  never  took  anything  from  the 
refrigerator.  Both  the  claimant  and  his  witness,  the  co-worker, 
testified  that  they  had  a  right  to  be  in  the  Day  Surgery  section, 
since  they  were  on  a  break  and  were  not  preoccupied  by  other 
duties.  They  testified  that  they  had  entered  the  Day  Surgery 
section  together. 

The  Referee  issued  a  decision  in  which  it  was  concluded  that  the 
claimant  had  not  attempted  to  steal  food  items. 

HELD:  Where  the  record  is  adequate,  but  the  testimony  of  the 
parties  is  conflicting,  the  Referee  --  being  in  the  best  position 
to  observe  the  demeanor  of  the  witnesses  and  to  assess  their 
credibility  --  shall  determine  which  testimony  is  more  credible  and 
what  weight  to  accord  it.  In  the  instant  case,  neither  the 
claimant's  nor  his  co-worker's  statements  were  any  less  consistent 
or  on  their  face  entitled  to  any  less  credence  than  the  statements 
of  the  employer's  witnesses.  Therefore,  it  could  not  be  concluded 
that  the  Referee's  decision  was  contrary  to  the  manifest  weight  of 
the  evidence. 
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In  a  telephone  interview  with  the  Claims  Adjudicator,  a  witness  for 
the  employer  alleged  that  the  claimant  was  discharged  for  being 
absent  from  scheduled  work  without  prior  notification  to  the 
employer,  on  three  occasions  in  Winter,  1984-85. 

The  employer  did  not  appear  at  the  appeal  hearing.  The  claimant 
appeared  and  testified  that  his  absences  resulted  because  of 
mechanical  difficulties  with  his  automobile.  The  claimant 
testified  that  on  each  of  these  occasions  he  contacted  his  employer 
at  least  one  hour  prior  to  the  start  of  his  shift  to  report  his 
anticipated  absence.  The  claimant  testified  that  he  attempted 
unsuccessfully  to  arrange  travel  by  public  transportation  from  his 
Chicago  residence  to  the  employer's  premises  in  an  outlying 
community. 

HELD:  Although  the  Board  of  Review  is  not  bound  by  the  technical 

statutory  rules  of  evidence,  consideration  must  be  given  to  the 
inherent  weakness  of  unsupported  allegations  as  evidence.  Even  if 
deemed  competent  as  an  Agency  record,  the  employer's  statement  to 
the  Adjudicator  constituted  hearsay.  The  individual  alleging  the 
basis  for  the  claimant's  discharge  did  not  appear  at  the  hearing  to 
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testify  with  respect  to  his  allegation  and  could  not  be  confronted 
by  the  claimant  and  cross-examined  by  him.  On  the  other  hand,  the 
claimant  appeared  personally,  testified  under  oath,  and  denied  the 
allegation.  The  claimant's  testimony  was  entitled  to  greater 
weight.  Accordingly,  it  could  not  be  concluded  that  the  claimant 
was  discharged  for  misconduct  connected  with  his  work. 
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MC  190.1,  Burden  of  Proof  and  Presumptions 
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The  claimant  was  employed  as  a  Sales  Clerk  until  her  discharge  as  a 
result  of  a  violation  of  the  employer's  rules,  which  the  employer 
deemed  willful.  Pursuant  to  statements  made  by  the  claimant  to  the 
Claims  Adjudicator,  the  Claims  Adjudicator  determined  that  the 
claimant  was  discharged  for  an  unintentional  error  which  did  not 
constitute  misconduct  connected  with  her  work. 

The  employer  appealed,  and  on  October  10,  1984,  its  witness 
appeared  and  testified  at  a  hearing  which  the  claimant  did  not 
attend.  The  employer's  witness  did  not  possess  personal, 
first-hand  knowledge  concerning  the  circumstances  surrounding  the 
claimant's  separation  from  work  and  relied  entirely  upon 
information  found  in  documents  prepared  and  furnished  by  persons 
who  did  not  appear  at  the  hearing.  (No  foundation  was  laid  for  the 
submission  of  the  documents  as  business  records). 

HELD:  Although  the  Board  of  Review  is  not  bound  by  the  technical 

statutory  rules  of  evidence,  consideration  must  be  given  to  the 
inherent  weakness  of  unsupported  testimony  and  documents  as 
evidence.  Even  if  deemed  competent,  the  employer's  evidence 
constituted  hearsay.  It  was  the  employer's  burden  to  demonstrate 
by  a  preponderance  of  the  evidence  that  the  Claims  Adjudicator's 
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determination  was  incorrect.  Given  its  due  weight,  the  employer's 
unsupported  allegations  were  insufficient  to  overcome  the  Claims 
Adjudicator's  determination  that  the  claimant's  discharge  resulted 
because  of  unintentional  error.  Accordingly,  it  could  not  be 
concluded  that  the  claimant  had  been  discharged  for  misconduct 
connected  with  her  work. 
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Cross  Reference 

MC  45.4,  Attitude  Toward  Employer 

A  woman  came  into  the  employer's  furniture  department,  where  the 
claimant  worked  as  a  Salesman,  and  asked  for  his  assistance  in 
connection  with  an  insurance  claim.  The  claimant  was  paid  by 
commission  and  considered  this  to  be  a  non-productive  use  of  his 
time.  Later,  it  was  reported,  by  both  the  woman  and  a  co-worker, 
that  the  claimant  had  remarked:  "I've  just  spent  one  hour  with 
this  fucking  bitch." 

When  confronted  with  this  accusation  in  the  employer's  personnel 
office,  the  claimant  told  the  personnel  manager:  "I  do  not 
recall  saying  that  at  all."  Subsequently,  the  claimant  told  the 
Adjudicator:  "I  have  no  recollection  of  swearing  at  all." 

At  an  appeal  hearing,  neither  the  woman  nor  the  co-worker 
appeared.  Claimant's  counsel  objected  to  all  testimony 
concerning  their  statements  as  hearsay. 

HELD:  A  Referee  must  base  his  decision  upon  competent  evidence 

in  the  record.  Because  hearsay  is  not  competent  evidence,  it 
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cannot  form  the  basis  for  a  decision  to  disqualify.  However, 
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admissions  do  not  constitute  hearsay,  and  thus  can  be  the  basis 
for  a  decision  to  disqualify.  Admissions  need  not  be  explicit, 
but  may  arise  from  an  individual's  silence  or  equivocal 
responses . 

In  the  instant  case,  irrespective  of  the  non-appearinq  witnesses' 
statements,  the  claimant  had  2  opportunities  to  deny 
categorically  that  he  had  remarked,  "I've  just  spent  an  hour  with 
this  fucking  bitch."  Yet,  he  made  no  such  denial.  Had  the 
claimant  not  made  such  a  remark  he  would  have  recalled  that  he 
had  not.  To  believe  otherwise  would  be  contrary  to  reason.  By 
his  equivocal  responses,  the  claimant  admitted  to  having  made  a 
remark  which  was  impudent  and  discourteous.  He  breached  his  duty 
to  his  employer  to  behave  properly  toward  the  employer's  patrons. 
The  claimant  was  discharged  for  misconduct. 
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Weight  and  Sufficiency 

Cross  Reference 

None 

In  connection  with  the  disappearance  of  merchandise  from  his 
employer's  premises,  the  claimant,  and  several  other  employees, 
were  directed  to  take  a  polygraph  test.  On  principle,  the 
claimant  refused  to  take  the  test.  The  employer  discharged  him, 
although  there  was  no  evidence,  independent  of  the  polygraph 
refusal,  to  indicate  that  the  claimant  had  stolen  anything. 

HELD:  A  rule  requiring  that  a  worker  submit  to  a  lie  detector 

test  is  unreasonable  since  it  places  the  initial  burden  of  proof 
upon  the  worker  to  establish  his  innocence.  Accordingly,  a 
worker's  refusal  to  submit  to  this  unreasonable  test  does  not 
constitute  misconduct.  The  refusal  to  take  a  polygraph  test, 
alone,  unsupported  by  competent  evidence,  does  not  constitute 
misconduct  connected  with  work. 
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Cross  Reference 

MC  140.3,  Dishonesty,  Conversion  of  Property 

The  claimant,  a  Warehouse  Worker  for  a  department  store,  was 
discharged  after  the  employer  determined  that  he  had  taken 
possession  of  the  employer's  property  (a  pair  of  blue  jeans)  for 
his  personal  use. 

At  an  appeal  hearing,  the  employer  established  the  facts  that: 
Security  officers  had  found  an  open  carton  of  blue  jeans,  with  1 
pair  missing,  on  the  floor  of  a  trailer  where  the  claimant  had 
been  working.  The  claimant  was  then  escorted  to  the  security 
office,  where  he  was  asked  to  remove  his  coveralls  so  that  a 
security  officer  could  inspect  the  jeans  he  was  wearing.  The 
claimant  refused.  He  insisted  that  the  union  steward  be  present. 
The  claimant,  accompanied  by  a  security  officer,  went  into  the 
warehouse  to  find  the  steward.  Before  returning,  the  claimant 
requested  to  go  to  the  restroom.  There,  inside  a  stall,  he  was 
heard  to  be  ripping  material.  Upon  his  return  to  the  security 
office,  he  removed  his  coveralls  and  displayed  his  jeans: 
identical  in  size,  brand,  pattern,  and  every  respect  --  except 
for  knife  or  razor-torn  cuffs  --  to  the  jeans  missing  from  the 
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open  carton.  The  employer  further  testified  that  the  claimant 
carried  a  knife  while  at  work,  as  a  necessary  tool. 

The  claimant  testified  that  the  jeans  he  was  wearing  had  been 
purchased  by  his  wife  several  days  earlier,  at  another  of  the 
employer's  stores.  He  offered  into  evidence  a  cash  register 
receipt,  claiming  it  represented  the  purchase  of  the  jeans  he  was 
wearing.  The  date  of  the  purchase  and  the  number  of  the  register 
upon  which  it  had  been  rung  up  had  been  obliterated. 

The  Referee  concluded  that,  because  the  employer  did  not  offer 
testimony  from  a  witness  who  had  personally  observed  the  claimant 
taking  the  jeans  from  the  carton,  it  had  not  proven  its  case. 

HELD:  Evidence  upon  which  a  decision  will  be  based  must  be 

competent,  credible,  and  of  such  a  nature  that  reasonable  people 
would  rely  upon  it.  In  the  instant  case,  the  employer  offered 
competent  and  credible  evidence  as  to  every  fact  but  one;  the 
employer  did  not  produce  an  eye-witness  to  the  taking.  Still, 
from  the  evidence,  the  fact  that  the  claimant  took  the  jeans 
could  reasonably  have  been  deduced.  On  that  basis,  the  employer 
made  its  case. 

In  response,  the  claimant  offered  into  evidence  a  sales  receipt 
which  established  nothing.  The  claimant's  contention  that  his 
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wife  had  purchased  the  jeans  was  not  supported  by  the  evidence. 

The  employer  met  its  burden  of  proof  by  presenting  competent, 
credible  evidence  upon  which  reasonable  people  could  rely.  The 
employer's  evidence  was  entitled  to  greater  weight  than  the 
claimant's.  The  evidence  established  that  the  claimant  had 
converted  the  employer's  property  for  his  personal  use.  Any 
worker  who  is  discharged  for  wrongfully  converting  property  of 
his  employer  is  discharged  for  misconduct  connected  with  the 
work.  The  claimant  was  discharged  for  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  190.15 

Docket/Date 

ABR-86-9483  /  9-29-87 

Authority 

Section  602A  of  the  Act 

Title 

Evidence 

Subtitle 

Weight  and  Sufficiency 

Cross  Reference 

MC  270.05,  Intoxication  and  Use  of  Intoxicants 

The  claimant  was  employed  as  a  truck  driver,  until,  during  a 
routine  physical  check-up,  a  test  of  a  urine  specimen  reportedly 
revealed  the  presence  of  marijuana  in  the  claimant’s  system. 

At  an  appeal  hearing,  the  employer  testified  that  both  the 
company  and  the  claimant's  union  had  approved  a  rule  that  a  test 
result  of  over  30  nanograms  of  marijuana  would  subject  a  driver 
to  discharge.  The  employer  submitted  into  evidence  a  laboratory 
test  result,  indicating  that  the  claimant  had  50  nanograms  of 
marijuana  in  his  system.  There  was  no  testimony  offered 
concerning  who  administered  the  test  or  how  the  test  was 
administered. 

The  claimant  denied  using  marijuana. 

HELD:  Hearsay  is  an  out-of-court  statement  (including  a 
document)  which  is  offered  to  prove  the  truth  of  the  matter 
asserted.  Hearsay  evidence,  while  admissible,  is  not  competent 
evidence  upon  which  a  decision  may  be  based.  The  reason  for  this 
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is  that  such  evidence  cannot  be  cross-examined,  and  thus,  cannot 
be  scrutinized  to  establish  reliability. 

At  the  same  time,  the  defects  in  hearsay  evidence  can  be 
overcome,  by  laying  a  proper  foundation,  through  testimony. 

But  in  this  case,  there  was  no  chain  of  evidence  which 
established,  in  the  first  place,  that  it  was  the  claimant's 
specimen  which  was  analyzed,  and  not  someone  else's.  Further, 
because  there  was  no  testimony  by  or  concerning  the  person ( s)  who 
administered  the  test  or  how  it  was  administered,  there  was  no 
basis  for  determining  the  reliability  of  the  test  results. 
Therefore,  the  hearsay  defects  (no  cross-examination, 
unreliability)  were  not  overcome. 

The  claimant's  denial  that  he  used  marijuana  being  the  only 
competent  evidence  presented,  it  could  not  be  concluded  that  he 
was  discharged  for  misconduct. 
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MISCONDUCT  /  MC  190.15 

Doctet/Date 

Northern  Service  v.  Bd 

of  Review,  No.  3-87-0450  (1988) 

Authority 

Section  602A  of  the  Act 

Title 

Evidence 

Subtitle 

Weight  and  Sufficiency 

(Hearsay) 

Cross  Reference 

None 

The  claimant  worked  in  a  service  station  which  sold  lottery 
tickets.  For  security  reasons,  the  claimant  was  enclosed  in  a 
small  glass-enclosed  kiosk  and  tickets  and  money  were  passed 
between  the  claimant  and  a  customer  through  a  slot  2  inches  high  • 
and  4  inches  long. 

The  claimant's  discharge  was  based  upon  the  employer's  belief 
that  she  had  been  rude  to  5  customers.  None  of  those  customers 
testified  at  the  appeal  hearing.  The  only  evidence  of  the 
claimant's  behavior  toward  those  customers  was  the  testimony  of 
an  employer's  witness  relating  their  complaints. 

The  employer's  testimony  was  that  one  of  the  complaints  was  made 
on  the  phone  and  came  from  a  black  woman  who  complained  that  she 
had  been  called  a  nigger  son-of -a-bitch  when  she  was  purchasing 
lottery  tickets.  The  caller  further  stated  that  the  claimant 
had  thrown  lottery  tickets  and  money  at  her  through  the  slot  of 
the  cubicle  where  the  claimant  was  stationed.  Another  incident 
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testified  to  was  of  the  same  nature  by  a  gentleman  who  claimed 
that  a  mistake  had  been  made  in  his  lottery  tickets  and  when  the 
error  was  called  to  the  claimant’s  attention  she  refused  to 
remedy  the  mistake  and  threw  the  tickets  at  him.  The  other  3 
complaints  also  concerned  rudeness  and  throwing  tickets. 

The  claimant,  through  counsel,  objected  to  this  testimony  as 
hearsay. 

The  employer  did  not  quarrel  as  to  whether  or  not  such  testimony 
was  hearsay  but  argued  that  hearsay  evidence  was  admissible  in 
unemployment  insurance  hearings  and  had  in  the  past  been  relied 
upon  in  the  decision  rendering  process. 

HELD:  When  hearsay  evidence  is  admitted  without  an  objection  it 
is  to  be  considered  and  given  its  natural  probative  effect. 

In  this  case,  the  claimant,  through  counsel,  made  objections  as 
to  the  hearsay  testimony.  Therefore,  the  hearsay  evidence,  could 
not  be  considered  in  the  decision  rendering  process. 

But  even  if  the  claimant  had  not  objected,  hearsay,  generally, 
has  little  probative  value  and  is,  generally,  unreliable.  In 
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this  case,  the  unreliability  of  the  testimony  was  illustrated  by 
-the  statements  that  on  numerous  occasions  the  claimant  threw 
money  and  lottery  tickets  at  customers.  'Because  the  claimant 
worked  in  a  small  glass-enclosed  kiosk  type  structure  where 
tickets  and  money  were  passed  through  a  slot  2-by-4-inches ,  it 
was  impossible  for  the  claimant  to  throw  or  hurl  any  objects  at 
anyone . 

There  was  no  evidence  of  misconduct. 
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Docket/Date 

ABR8807 1  /  2-23-89 

Authority 

Section  602A  of  the  Act 

Title 

Evidence 

Subtitle 

Weight  and  Sufficiency 

Cross  Reference 

MC  270.05,  Intoxication  and  Use  of  Intoxicants 

The  claimant's  supervisor  testified  that  he  saw  two  workers  with 
an  open  container  of  alcohol.  They  went  to  a  car,  took  out  a 
package,  and  brought  it  to  the  claimant.  The  claimant  went  into 
the  locker  room  and  locked  the  door.  The  supervisor  knocked  on 
the  door,  but  the  claimant  did  not  respond  for  ten  minutes. 

When  the  claimant  finally  came  out,  his  eyes  were  bloodshot  and 
he  had  difficulty  speaking  and  maintaining  his  balance. 

The  employer  directed  the  claimant  to  undergo  blood  and 
urinalysis  tests.  The  employer  submitted  into  evidence  a  copy 
of  a  report  from  a  laboratory  showing  that  there  was  cocaine  in 
the  claimant's  system.  There  was  no  foundation  laid  for  the 
findings  of  that  report. 

The  claimant  denied  using  alcohol  or  drugs. 
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HELD:  A  worker  who  is  discharged  for  being  in  an  impaired 

condition  at  work  due  to  the  use  of  controlled  substances  is 
discharged  for  misconduct. 

Proof  that  the  worker's  condition  is  due  to  the  use  of  drugs 
does  not  necessarily  depend  upon  a  laboratory  report,  nor  need  a 
witness  actually  observe  the  worker  at  the  precise  moment  he 
uses  the  drug.  Circumstantial  evidence  may  provide  the 
necessary  proof. 

Here,  the  claimant's  supervisor's  testimony  as  to  what  he 
observed  -  before,  during,  and  after  the  claimant  was  locked  in 
the  locker  room  -  was  competent  evidence  that  the  claimant  was 
in  an  impaired  condition  due  to  the  use  of  drugs,  and  was  all 
that  was  necessary  to  deny  benefits.  (The  blood  and  urinalysis 
report,  being  hearsay,  could  not  itself  provide  the  basis  for 
denying  benefits,  but  it  supported  the  supervisor's 
conclusions . ) 

The  claimant  was  discharged  for  misconduct. 
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Thomas  v.  Ward,  570  N.E.  2d  477  (1990) 

Section  602A  of  the  Act 

Evidence 

Weight  and  Sufficiency 

MC  15.1,  Absence;  PR  380.25,  Review,  Scope 

The  claimant  had  received  numerous  warnings  for  unexcused 
absenteeism.  He  was  last  absent  because  he  was  seeking 
admission  to  a  hospital  because  of  a  reaction  to  heroin.  The 
employer  discharged  him  for  being  absent  without  notice. 

The  claimant  testified  that  he  tried  to  contact  his  employer  by 
telephone.  The  employer  testified  that  there  was  no  message  on 
its  answering  machine. 

HELD:  Questions  of  fact  may  be  resolved  by  assessing  the 

parties'  credibility. 

Here,  the  question  of  fact  was  whether  the  claimant  called  in. 
All  the  employer  had  to  offer  as  evidence  was  a  statement  that 
something  did  not  exist.  Still,  based  upon  the  parties' 
credibility,  this  was  sufficient  to  deny  benefits. 
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570  N.E.  2d  556  ( 1991) 

Section  602A  of  the  Act 

Manner  of  Performing  Work 

Personal  Comfort  and  Convenience  (Sleeping) 

MC  495.7,  Violation  of  Company 

Rule 

The  claimant,  a  secretary,  was  assigned  to  take  minutes  of  a 
committee  meeting.  At  the  start  of  the  meeting,  she  took  an 
aspirin  because  she  was  suffering  from  a  headache.  During  the 
meeting,  she  rested  an  elbow  on  the  table  and  leaned  her  head 
against  her  hand.  She  dozed  off  and  awoke  30  minutes  later. 

She  was  discharged  for  sleeping  on  the  job. 

HELD:  Misconduct  requires  "willful"  behavior.  Falling  asleep 

on  the  job  is  willful  only  if  an  individual  purposely  takes  a 
nap,  or,  knowing  that  she  might  fall  asleep,  fails  to  follow  the 
employer's  procedures  (fails  to  inform  the  employer). 

Here,  nothing  in  the  facts  indicated  that  the  claimant  purposely 
took  a  nap  or  expected  to  fall  asleep.  She  accidentally  fell 
asleep.  Accidents  are  not  willful.  There  was  no  misconduct. 
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Issue/Digest  Code 

MISCONDUCT/MC  255.05 

Docket/Date 

85-BRD-04690/6-25-85 

Case  Number/Authority 

Sect.  602A  of  the  Act 

Insuburdination 

Title 

Refusal  to  Sign  Reprimand 

Subtitle  3 

Cross-Reference 


The  claimant,  an  Inspector,  was  asked  to  sign  a  counseling  notice 
concerning  her  alleged  mislabeling  of  boxes.  The  claimant  asked 
what  the  consequence  would  be  if  she  signed.  She  was  told  that  her 
signature  would  constitute  an  admission  of  wrongdoing.  The 
claimant  refused  to  sign  the  counseling  notice  because  she 
disagreed  with  it.  As  a  result  of  her  refusal  to  sign,  she  was 
discharged. 

HELD:  The  claimant  reasonably  understood  that  by  signing  the 

warning  notice  she  would  be  admitting  to  wrongdoing  of  which  she 
did  not  feel  culpable.  Under  those  circumstances,  her  refusal  to 
sign  the  statement  was  not  an  act  of  insubordination,  but  a  refusal 
to  incriminate  herself,  which  by  itself  should  not  constitute 
misconduct.  This  case  would  be  distinguished  from  one  where  a 
claimant's  signature  would  serve  merely  to  acknowledge  earlier 
receipt  of  a  warning,  unaccompanied  by  an  admission. 

(Compare  85-BRD-04661/6-20-85 ,  where  the  claimant,  a  Sales 
Representative,  was  asked  to  sign  an  official  written  notice,  for 
the  purpose  of  acknowledging  previous  verbal  reprimands.  The 
claimant  refused  to  sign,  or  even  read  the  document,  instead 
remarking:  "This  is  a  bunch  of  crap."  HELD:  In  this  second 
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case,  the  claimant  did  not  have  a  compelling  reason  for  refusing  to 
sign.  The  claimant  could  have  kept  his  job  by  merely  acknowledging 
receipt  of  a  document  prepared  solely  for  the  purpose  of  the 
employer  maintaining  accurate  records.  The  claimant's  refusal  to 
sign,  or  even  read  the  document,  manifested  an  indifference  to 
whether  he  remained  employed,  and  was,  in  effect,  a  challenge  to 
the  employer  to  discharge  him) . 
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Issue/Digest  Code 

MISCONDUCT  /  MC  255.05 

Docket/Date 

ABR-8 5-6121  /  1-22-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Indifference 

Cross  Reference 

MC  45.35,  Attitude  Toward  Employer 

The  claimant,  a  Secretary-Receptionist,  had  received  warnings 
concerning  tardiness.  Subsequently,  she  was  tardy  4  out  of  5 
days,  causing  the  owner  of  the  company  to  call  her  into  his 
office.  The  claimant  did  not  appreciate  being  summoned  to  the 
owner's  office,  so  she  delayed  about  5  minutes  before  responding. 
When  she  got  there,  the  owner  informed  her  that,  if  her  attitude 
did  not  change  by  the  next  pay  period,  she  would  be  discharged. 
The  claimant  grimaced,  rolled  her  eyes,  and  said,  "Fine,  are  you 
done  now?  Can  I  go?"  She  was  fired  immediately. 

HELD:  Indifference  is  generally  a  matter  of  attitude  which  by 

itself  is  meaningless.  Many  people  undoubtedly  feel  complete 
antipathy  for  their  jobs  and  employers  routinely  take  these 
workers  as  they  come,  accepting  their  temperaments  as  they  exist. 
However,  while  remaining  on  an  employer's  payroll,  it  is 
unquestionably  a  worker's  obligation  to  conduct  herself  so  that 
the  employer's  interests  are  well  served.  Accordingly,  when 
indifference  manifests  itself  in  acts  detrimental  to  the 
employer,  the  discharge  is  for  misconduct. 
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In  the  instant  case,  the  claimant's  indifference  manifested 
itself  in  acts  detrimental  to  the  employer.  Not  only  had  she 
been  tardy  repeatedly,  but,  even  when  the  employer  was  willing  to 
give  her  another  chance,  her  response  demonstrated,  at  the  least, 
that  she  would  continue  to  require  supervision,  taking  up  the 
employer's  time;  that,  by  itself,  constituted  misconduct. 

Further,  this  was  not  a  case  of  a  worker,  who,  registering 
discontent  for  what  she  perceived  to  be  a  legitimate  reason,  made 
a  spontaneous  remark  in  the  heat  of  the  moment.  When  the 
claimant  refused  to  report  to  the  owner's  office  as  directed  and, 
next,  when  she  grimaced,  rolled  her  eyes,  and  made  her  remark, 
she  was  being  rude  deliberately;  deliberate  rudeness  to  an 
employer  is  inherently  misconduct. 

The  claimant's  discharge  was  for  misconduct  within  the  meaning 
of  Section  602A. 
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Docket/Date 

84-BRD^823/ 1-20-84 

Case  Number/Authority 


1./S-6Q2A 


The  claimant,  age  37,  worked  as  a  teller  for  three  years  until  she  was 
discharged  for  violating  her  supervisor’s  written  instructions  regarding  notifi¬ 
cation  of  lunch  breaks.  She  had  been  counseled  in  a  corrective  interview  three 
weeks  before  her  discharge  about  her  refusal  to  cooperate  and  accept  supervision. 

The  claimant  gave  a  signed  statement  to  the  claims  adjudicator  which  read,  in 
pertinent  part,  as  follows. 

"I  received  a  memo  on  May  23,  1982,  from  the  supervisor  listing 
six  things.  I  complied  with  all  except  letting  her  know  when  I 
was  going  on  my  break." 

The  employer  reported  to  the  claims  adjudicator  that  the  claimant  was  discharged 
because  of  her  "very  bad  attitude"  towards  her  supervisor. 

HELD:  Insubordination  is  defined  as  a  refusal  to  submit  to  reasonable  authority. 

Every  worker  is  subject  to  some  degree  of  authority  exercised  by  the  employer 
through  supervisory  personnel.  The  authority  normally  covers  such  things  as 
time  of  reporting  for  work,  assignment  of  duty,  manner  of  performing  work. 
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conduct  on  the  job,  and  the  like.  The  wilful  refusal  of  the  employee  to 
submit  to  the  reasonable  instructions  of  the  employer  in  the  conduct  of  its 
business  is  in  violation  of  the  worker’s  duties  which  are  implied  in  the 
agreement  of  hire . 

In  this  instance,  the  claimant  wilfully  and  wantonly  refused  to  accept 
supervision,  which  constituted  a  breach  of  her  duties  and  obligations  to  her 
employer.  She  was  discharged  for  misconduct  connected  with  her  work  and  is 
disqualified  for  benefits. 
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83-BRD-11470/10-1 1-83 

Case  Number/Authority 

2./S-602A 

Insubordination 

Subtitle  „ .  ,  j  . 

Disobedience 

Cross-Reference  .T 

None  ..  . 

The  claimant's  supervisor  instructed  the  claimant  to  photocopy  a  list  of 
employees  who  were  authorized  to  work  on  weekends  so  that  it  could  be  sent 
to  the  security  department.  The  claimant  refused  to  perform  this  task  and 
was  discharged.  The  claimant  had  been  warned  earlier  that  week  for  refusing 
to  perform  other  photocopying. 

The  claimant  did  not  believe  that  her  job  duties  included  photocopying,  and 
she  did  not  wish  to  take  time  away  from  her  regular  work  because  she  had 
fallen  behind. 

The  employer  presented  a  "position  description"  which  stated  that  the  "Nature 
and  Scope"  of  the  claimant's  duties  included,  "making  photo  copies  and  other 
general  clerical  duties." 

HELD:  The  claimant  refused  to  comply  with  the  reasonable  instructions  of  her 

supervisor.  She  had  been  warned  once  concerning  a  similar  incident,  and  the 
work  asked  of  her  was  within  the  scope  of  the  duties  of  her  position,  as 
indicated  by  her  job  description.  Her  refusal  to  comply  with  her  supervisor's 
instructions  was  insubordination,  and  her  discharge  was  for  misconduct  connected 
with  her  work,  and  she  is  disqualified  for  benefits. 
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Title 

Insubordination 

Subtitle 

Disobedience 

Cross-Reference  None 

The  claimant  was  suspended  from  her  night  shift  job  for  poor  work  performance. 

She  was  suspended  for  three  days  or  until  further  notice;  and,  since  it  was  her 
third  suspension,  it  could  have  led  to  her  discharge.  She  was  told  to  leave 
the  plant,  but  she  stayed  in  the  work  area  and  talked  to  other  employees.  She 
testified  that  she  was  trying  to  raise  cab  fare  because  she  did  not  wish  to 
drive  home  at  5:00  a.m.  The  employer  testified  that  she  was  offered  cab  fare, 
according  to  company  policy,  but  that  she  made  no  response  and  then  had  to  be 
removed  from  the  premises  by  a  security  guard  when  she  refused  to  leave. 

HELD:  The  claimant  was  suspended  pending  investigation  of  her  work  which  could 

have  subsequently  led  to  her  discharge.  She  was  discharged,  after  the  suspen¬ 
sion,  however,  for  refusing  to  leave  the  plant  on  instructions  from  her  foreman. 
She  could  reasonably  have  anticipated  that  her  conduct  would  lead  to  a  discharge. 
The  claimant  was  discharged  for  misconduct  connected  with  her  work,  and  she  is 
disqualified  for  benefits. 
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Subtitle: 

Disobedience 

Cross-Reference: 
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In  a  performance  appraisal  interview,  the  claimant  was  told  that  she  was  not 
producing  her  best  effort  and  that  greater  cooperation  was  expected  on  her 
part.  The  claimant  then  became  argumentative  and  began  yelling.  When  she  was 
asked  to  sign  the  interview  form,  she  refused  to  do  so  and  said  that  she  did 
not  intend  to  improve  her  performance.  She  was  discharged. 


HELD:  The  claimant’s  refusal  both  to  cooperate  with  the  employer  during  her 

performance  interview  and  to  improve  her  performance  amounted  to  a  refusal  to 
perform  her  work  as  directed.  The  claimant  then  became  unemployed  because  of 
her  violation  of  a  reasonable  rule  of  conduct,  which  the  employer  had  a  right 
to  control,  and  this  amounted  to  misconduct  connected  with  her  work.  She  is 
disqualified  for  benefits. 
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Docket/Date 

Raymond  A.  Walthall 

v.  IDOL,  497  N.E.  2d  782  (1986) 

Authority 

Section  602A  of  the 

Act 

Title 

Insubordination 

Subtitle 

Disobedience 

Cross  Reference 

MC  485.05  violation 

of  Company  Rule,  Awareness  of  Rule 

The  employer,  a  department  store,  had  a  rule  that  workers  were 
to  eat  only  in  designated  areas,  such  as  the  cafeteria  or 
lounge,  and  away  from  work  areas  where  eating  would  be  both 
counterproductive  and  a  health  hazard.  The  claimant,  a 
warehouseman,  had  never  been  warned  about  violating  this  rule. 

He  was  on  his  15-minute  morning  break.  He  moved  away  from  his 
immediate  work  area  and  into  a  corner,  where  he  peeled  some 
hard-boiled  eggs  and  began  to  eat  them.  His  supervisor  saw  him 
doing  this,  informed  him  that  he  was  violating  the  employer's 
rule,  and  directed  him  to  eat  in  one  of  the  designated  areas. 
The  claimant,  however,  continued  to  eat,  quickly  consuming  the 
rest  of  his  eggs. 

HELD:  A  deliberate  violation  of  an  employer's  known  and 

reasonable  rule  constitutes  misconduct. 

In  this  case,  initially,  the  claimant  might  not  have  been  aware 
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of  the  employer's  rule.  Therefore,  at  the  time  he  began  eating, 
there  was  no  demonstration  that  his  violation  of  the  rule  was 
willful . 

However,  after  he  received  a  warning  from  his  supervisor,  he  was 
certainly  aware  of  the  rule  and  knew  that  his  supervisor 
expected  his  immediate  compliance.  At  this  point,  he  chose  to 
disobey  the  supervisor's  order.  This  disobediance  was  a 
deliberate  violation  of  the  employer's  known  and  reasonable  rule 
and  constituted  misconduct. 
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Docket/Date 

Sheff  v.  Board  of  Review,  470  N.E.  2d  1044  (1984) 

Authority 

Sect.  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Dispute  with  Superior 

Cross  Reference 

None 

The  claimant,  who  had  worked  at  a  variety  of  jobs  for  a  grocery, 
last  worked  as  a  Carry-out  Boy,  32  hours  per  week,  reduced  from 
40.  In  addition  to  the  reduction  in  hours,  the  claimant  was 
displeased  with  the  duties  his  work  entailed.  He  requested  a 
conference  with  the  Store  Manager.  At  that  conference,  the  Store 
Manager  stated  that  the  claimant's  unhappiness  was  nothing  new, 
that  the  claimant  had  been  displeased  with  his  different  jobs  in 
the  past  as  well.  The  Store  Manager  suggested  that  the  claimant 
had  demonstrated  an  unwillingness  to  accept  responsibility  on 
those  jobs.  The  claimant  then  became  upset  and  angry.  Although 
he  did  not  use  profanity  or  call  the  Store  Manager  any  names,  he 
raised  his  voice  to  twice  his  normal  speaking  voice.  The  Store 
Manager  felt  that  he  was  not  getting  the  proper  respect,  and 
discharged  the  claimant. 

HELD:  In  order  to  constitute  misconduct,  an  act  must  exhibit  a 

wanton  or  willful  disregard  of  the  employer's  rules,  a  disregard 
of  standards  of  behavior  which  the  employer  has  the  right  to 
expect  of  its  employee,  or  an  intentional  and  substantial 
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disregard  of  the  employer's  interest  or  of  the  employee's  duties 
and  obligations  to  the  employer.  Being  merely  argumentative  is 
not  sufficient  for  misconduct. 


In  the  instant  case,  it  was  in  the  privacy  of  the  Manager's 
office  that  the  claimant  raised  his  voice.  There  was  no  abusive 
language  or  vilification  of  the  Manager.  There  were  no  verbal  or 
physical  threats.  The  claimant  was  being  merely  argumentative, 
and,  as  such,  his  acts  did  not  rise  to  the  level  of  justification 
for  a  discharge  due  to  misconduct  so  as  to  deprive  him  of  his 
statutory  right  to  unemployment  compensation. 
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Docket/Date 

ABR-85-5978  /  1-28-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Dispute  with  Superior 

Cross  Reference 

None 

The  claimant,  who  was  a  Union  Steward,  was  given  permission  by 
his  foreman  to  leave  his  work  station  a  few  minutes  early, 
extending  his  break  so  that  he  might  discuss  a  union  grievance 
with  the  employer's  Vice  President  and  Director  of  Human 
Resources  in  the  Vice  President's  office.  The  Vice  President  did 
discuss  the  grievance  with  the  claimant,  until  a  bell  rang  to 
indicate  the  end  of  the  break,  at  which  time  the  Vice  President 
suggested  that  he  and  the  claimant  continue  to  discuss  the 
grievance  later.  He  instructed  the  claimant  to  return  to  his 
work,  which  involved  an  urgent  job. 

However,  the  claimant  did  not  respond  to  that  directive,  but 
continued  talking  about  the  grievance;  the  Vice  President  again 
ordered  him  to  return  immediately  to  his  work.  The  claimant 
still  did  not  comply,  but  continued  talking.  The  Vice  President 
then  told  the  claimant  he  would  have  just  30  seconds  to  leave  the 
office  and  return  to  his  work.  The  claimant  persisted  in 
talking,  until,  upon  the  passing  of  30  seconds,  the  Vice 
President  told  the  claimant  he  was  discharged. 
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HELD:  In  order  to  constitute  misconduct,  an  act  (of  alleged 

insubordination)  must  exhibit  a  wanton  or  willful  disregard  of 
the  employer's  rules  or  orders,  a  disregard  of  standards  of 
behavior  which  the  employer  has  the  right  to  expect  of  its 
employee,  or  an  intentional  and  substantial  disregard  of  the 
employer's  interest  or  of  the  employee's  duties  and  obligations 
to  the  employer. 

In  Sheff  v.  Board  of  Review,  470  N.E.  2d  1044  (1984),  it  was  held 
that  a  claimant  who  had  merely  raised  his  voice  in  the  privacy  of 
a  superior's  office,  and  did  not  use  abusive  or  threatening 
language,  was  merely  being  argumentative,  and,  as  such,  his  acts 
did  not  rise  to  the  level  of  justification  for  a  discharge  due  to 
misconduct . 

In  the  instant  case,  however,  there  was  an , additional  element. 

The  claimant  had  been  directed  to  return  to  his  work.  He  had 
been  given  an  ample  opportunity  to  return  to  his  work,  without 
forfeiting  his  right  as  a  Union  Steward  to  discuss  the  grievance 
at  another,  more  opportune  time.  The  claimant's  intentional 
failure  to  respond  with  reasonable  promptness  to  the  Vice 
President's  repeated  order  to  return  to  his  work  was  an 
insubordinate  defiance  of  the  employer's  authority,  and 
constituted  misconduct  within  the  meaning  of  Section  602A. 
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Docket/Date 

ABR-85-5978  /  1-28-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Dispute  with  Superior 

Cross  Reference 

None 

The  claimant,  who  was  a  Union  Steward,  was  given  permission  by 
his  foreman  to  leave  his  work  station  a  few  minutes  early, 
extending  his  break  so  that  he  might  discuss  a  union  grievance 
with  the  employer's  Vice  President  and  Director  of  Human 
Resources  in  the  Vice  President's  office.  The  Vice  President  did 
discuss  the  grievance  with  the  claimant,  until  a  bell  rang  to 
indicate  the  end  of  the  break,  at  which  time  the  Vice  President 
suggested  that  he  and  the  claimant  continue  to  discuss  the 
grievance  later.  He  instructed  the  claimant  to  return  to  his 
work,  which  involved  an  urgent  job. 

However,  the  claimant  did  not  respond  to  that  directive,  but 
continued  talking  about  the  grievance;  the  Vice  President  again 
ordered  him  to  return  immediately  to  his  work.  The  claimant 
still  did  not  comply,  but  continued  talking.  The  Vice  President 
then  told  the  claimant  he  would  have  just  30  seconds  to  leave  the 
office  and  return  to  his  work.  The  claimant  persisted  in 
talking,  until,  upon  the  passing  of  30  seconds,  the  Vice 
President  told  the  claimant  he  was  discharged. 
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HELD:  In  order  to  constitute  misconduct,  an  act  (of  alleged 

insubordination)  must  exhibit  a  wanton  or  willful  disregard  of 
the  employer's  rules  or  orders,  a  disregard  of  standards  of 
behavior  which  the  employer  has  the  right  to  expect  of  its 
employee,  or  an  intentional  and  substantial  disregard  of  the 
employer's  interest  or  of  the  employee's  duties  and  obligations 
to  the  employer. 

In  Sheff  v.  Board  of  Review,  470  N.E.  2d  1044  (1984),  it  was  held 
that  a  claimant  who  had  merely  raised  his  voice  in  the  privacy  of 
a  superior's  office,  and  did  not  use  abusive  or  threatening 
language,  was  merely  being  argumentative,  and,  as  such,  his  acts 
did  hot  rise  to  the  level  of  justification  for  a  discharge  due  to 
misconduct . 

In  the  instant  case,  however,  there  was  an  additional  element. 

The  claimant  had  been  directed  to  return  to  his  work.  He  had 
been  given  an  ample  opportunity  to  return  to  his  work,  without 
forfeiting  his  right  as  a  Union  Steward  to  discuss  the  grievance 
at  another,  more  opportune  time.  The  claimant's  intentional 
failure  to  respond  with  reasonable  promptness  to  the  Vice 
President's  repeated  order  to  return  to  his  work  was  an 
insubordinate  defiance  of  the  employer's  authority,  and 
constituted  misconduct  within  the  meaning  of  Section  602A. 
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Docket/Date 

Carroll  v.  Board  of  Review,  477  N.E. 

2d  800  (1985) 

Authority 

Section  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Dispute  with  Superior 

Cross  Reference 

MC  255.4,  Insubordination,  Vulgar  or 

Profane  Language 

The  claimant  was  assistant  manager  of  a  music  store.  Upon 
arriving  at  work  one  morning,  the  new  store  manager  found  LPs  on 
the  floor  because  the  claimant  had  not  finished  stocking  them 
the  previous  day.  The  manager  considered  the  store  to  be  a  mess 
and  began  to  criticize  the  claimant's  job  performance. 

The  claimant  responded,  "I  don't  need  to  hear  this  bullshit." 
Then  he  added,  "If  you're  going  to  fire  me,  fire  me,"  suggesting 
that  the  new  manager  could  not  make  a  discharge  stick  without 
the  approval  of  the  district  manager.  The  manager  fired  him. 

HELD:  A  worker  has  a  duty  to  discuss  with  his  supervisor 

complaints  regarding  his  job  performance.  If  a  worker 
insubordinately  refuses  to  discuss  job  performance  and 
challenges  authority  to  fire  him,  his  discharge  will  be  for 
misconduct . 

The  claimant  was  discharged  for  misconduct. 
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Docket/Date 

ABR-85-2758  /  2-28-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Negation  of  Authority 

Cross  Reference 

MC  45.2,  Attitude  Toward  Employer 

The  claimant  alleged  that  she  had  been  the  "victim  of  sexual 
bondage  and  terrorization  as  a  condition  of  her  continued 
employment"  --  that  she  had  been  required  to  perform  sexual  acts 
with  both  the  employer's  president  and  vice-president,  and  that, 
ceasing  such  conduct,  she  suffered  job  consequences  including 
demotion.  In  October,  1984,  her  attorney  delivered  to  the 
employer's  president  and  vice-president  a  letter,  concluding  with 
this  language: 

We  recognize  that  public  disclosure  of  the 
facts  concerning  . . .  this  conduct  could  be 
embarrassing  to  you,  and  therefore  are  taking 
this  opportunity  to  advise  that  we  have  been 
instructed  by  (the  claimant)  to  file  suit  ... 
if  the  matter  has  not  been  resolved  to  (the 
claimant's)  satisfaction  ...  If  you  would  like 
to  discuss  the  matter,  we  would  be  pleased  to 
hear  from  you  or  your  attorneys  . . . 

The  employer  responded  by  discharging  the  claimant,  and,  when  the 
claimant  filed  her  claim  for  unemployment  benefits,  the  employer 
protested,  contending  that  she  had  been  discharged  for  misconduct 
connected  with  her  work:  The  employer  had  considered  the 
claimant's  attorney's  letter  to  have  been  equivalent  to  blackmail 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


MISCONDUCT 


MC  255.2 


ABR-85-2758 


2 


or  extortion.  The  claimant's  rebuttal  was  that  since  her 
problems  at  work  concerned  the  employer's  president  and 
vice-president  --  the  highest  levels  of  authority  --  it  would 
have  served  no  purpose  to  have  made  her  complaints  through 
ordinary  channels. 

HELD:  If  a  worker's  discontent  is  unreasonable,  and  to  the  point 

where  it  adversely  affects  her  work,  or,  the  manner  in  which  she 
tries  to  alleviate  an  unsatisfactory  working  condition  is 
unreasonable,  a  resultant  discharge  may  be  for  misconduct 
connected  with  her  work. 

In  the  instant  case,  the  evidence  did  not  show  that  the 
discontent  underlying  the  claimant's  complaint  had  been 
unreasonable.  Nor,  under  the  circumstances,  was  the  method  by 
which  she  chose  to  proceed  unreasonable. 

Duties  owed  the  employer  do  not  require  that  an  individual  forego 
a  judicial  avenue  of  redress  or  a  disclosure  of  such  intentions 
to  the  employer.  The  claimant,  in  her  communications  to  her 
employer,  did  not  initiate  anything  more  than  a  disclosure  to  the 
employer  of  her  intentions  to  utilize  the  judicial  system 
afforded  the  general  public  for  redressing  a  grievance.  Putting 
the  employer  on  notice  was  not  patently  extortionate.  Neither 
the  claimant's  anticipated  actions,  nor  the  disclosure  of  her 
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intentions  to  the  employer,  exhibited  a  willful  disregard  of 
duties  owed  the  employer.  The  claimant  was  discharged  for 
reasons  other  than  misconduct  connected  with  her  work. 
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Docket/Date 

Hobbie  v.  Unemp.  Appeals  Comm’n,  107  S.Ct.  1046  (1987) 

Authority 

Section  602A  of  the  Act 

Title 

Misconduct 

Subtitle 

Insubordination,  Refusal  to  Work 

Cross  Reference 

MC  5.05,  Misconduct,  Conscientious  Objection 

The  claimant  was  employed  as  Assistant  Manager  of  a  retail 
jewelry  store.  In  April,  1984,  she  informed  her  immediate 
supervisor  that  she  was  to  be  baptized  into  the  Seventh-Day 
Adventist  Church  and  that,  for  religious  reasons,  she  would  no 
longer  be  able  to  work  on  her  Sabbath,  from  sundown  on  Friday  to 
sundown  on  Saturday.  Her  supervisor  agreed  to  substitute  for  her 
whenever  she  was  scheduled  to  work  on  a  Friday  evening  or 
Saturday;  in  return,  the  claimant:  agreed  to  work  other  evenings 
and  Sundays. 

In  June,  1984,  the  general  manager  of  the  jewelry  etore  learned 
of  this  arrangement  and  advised  the  claimant  that  she  could 
either  work  her  scheduled  shifts  or  resign.  When  the  claimant 
refused  to  do  either,  she  was  discharged.  When  she  filed  for 
unemployment  benefits,  she  was  disqualified  on  the  basis  that  she 
had  been  discharged  for  misconduct  connected  with  her  work.  This 
denial  of  benefits  was  affirmed  by  the  Florida  Unemployment 
Appeals  Commission  and  the  Florida  Fifth  District  Court  of 
Appeal.  The  United  States  Supreme  Court  agreed  to  hear  the  case 
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directly  from  the 

Court  of  Appeal. 

HELD:  The  Supreme  Court  ruled  that  the  denial  of  benefits  to  the 

claimant  violated  the  Free  Exercise  Clause  of  th&  First 

Amendment,  as  applied  to  Florida  through  the  Fourteenth 

Amendment.  The  Court  quoted  the  following  passage: 

Where  the  state  conditions  receipt  of  an 
important  benefit  upon  conduct  proscribed  by  a 
religious  faith,  or  where  it  denies  such  a 
benefit  because  of  conduct  mandated  by  religious 

belief,  thereby  putting  substantial  pressure  on 

an  adherent  to  modify  his  behavior  and  to 

violate  his  beliefs,  a  burden  upon  religion 
exists.  While  the  compulsion  may  be  indirect, 
the  infringement  upon  free  exercise  is 
nonetheless  substantial. 

Thomas  v.  Review  Board  of  Indiana  Employment  Security  Div. ,  450 

U.S.  707  (1981).  (Emphasis  in  original). 


The  Florida  Appeals  Commission  had  argued  that  the  claimant 

caused  the  conflict  between  work  and  religious  belief,  by  being 

the  "agent  of  change,"  and,  as  a  result,  neither  the  employer  nor 

the  state  imposed  a  burden  upon  free  exercise: 

[I]t  is  ...  unfair  for  an  employee  to  adopt 
religious  beliefs  that  conflict  with  existing 
employment  and  expect  to  continue  the  employment 
without  compromising  those  beliefs. 

The  Court  rejected  that  argument,  declining  to  single  out  the 

religious  convert  for  different,  less  favorable  treatment  than 

that  given  an  individual  whose  adherence  to  his  or  her  faith 

preceded  employment.  The  Court  concluded  that  the  timing  of 
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the  claimant's  conversion  was  immaterial  to  a  determination  that 
her  free  exercise  of  her  rights  had  been  burdened:  the  salient 
inquiry  under  the  Free  Exercise  Clause  was  the  burden  involved, 
period.  The  claimant  was  forced  to  choose  between  fidelity  to 
religious  belief  and  continued  employment;  the  forfeiture  of 
unemployment  benefits  for  choosing  the  former  over  the  latter 
brought  unlawful  coercion  to  bear  on  the  claimant's  choice. 

Insubordination  is  defined,  generally,  as  a  worker's  refusal  to 
comply  with  an  employer's  reasonable  directive.  Because,  in  this 
case,  the  employer’s  directive  was  unreasonable,  in  light  of  the 
First  Amendment,  the  claimant's  refusal  to  work  under  the 
conditions  set  forth  by  the  employer  did  not  constitute 
misconduct. 
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MISCONDUCT  /  MC  255.304 

Docket/Date 

Crowley  v.  IDES,  No.  2-88-1168  (1989) 

Authority 

Section  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Refusal  to  Work  Overtime 

Cross  Reference 

MC  485.05,  Violation  of  Company  Rule 

The  claimant  was  a  bus  driver  for  a  mass  transit  company.  The 
employer  received  passengers'  complaints  about  him. 

The  employer's  policy  was  to  discuss  such  complaints  as  soon  as 
drivers  got  off  work,  so  that  the  discussions  would  not  interfere 
^  with  bus  driving  schedules.  The  drivers'  union  did  not  object  to 

this  policy.  Also,  the  discussions  generally  lasted  no  more  than  2 
to  3  minutes. 

One  day,  when  the  claimant  got  off  work,  a  supervisor  asked  him  to 
discuss  the  passengers'  complaints  about  him.  The  claimant  refused 
to  discuss  the  complaints,  unless  he  was  paid  for  his  time.  He  was 
suspended  for  5  days  for  refusing  to  discuss  the  complaints.  In 
ensuing  weeks,  he  continued  to  refuse  to  discuss  the  complaints, 
despite  the  employer’s  and  union's  urging.  He  told  a  supervisor: 

"If  you  wish  to  discuss  complaints  with  me,  either  I  want  to  be  paid, 
or  I'll  see  you  when  I  am  on  the  clock."  Finally,  the  employer  fired 
him  for  refusing  to  discuss  the  complaints  the  employer's  way. 

I) 
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The  claimant  argued  to  the  court  that,  under  the  Fair  Labor  Standards 
Act,  applicable  to  mass  transit  companies,  he  was  entitled  to  be  paid 

for  any  time  demanded  of  him  by  his  employer,  when  that  time  was 
outside  normal  working  hours  and  attendance  was  involuntary. 


HELD:  A  worker's  refusal  to  comply  with  an  employer's  request  to 

work  overtime  does  not  constitute  misconduct  if  the  overtime  work 
would  be  illegal. 

Here,  the  requirement  that  the  claimant  work  overtime  was  illegal. 

The  claimant's  refusal  to  work  overtime  did  not  constitute 
misconduct . 
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DIGEST  OF 

Issue/Digest  Code 

MISCONDUCT/MC  255.304 

DEPARTMENT  OF 

ADJUDICATION 

Docket/Dale 

EMPLOYMENT  SECURITY 

PRECEDENTS 

85-BRD-05029/7-8-85 

Case  Number/Authority 

Sect.  602A  of  the  Act 

Insubordination 


Refusal  to  Work  Overtime 


Cross-Reference 


None 


The  claimant  was  employed  as  a  Security  Technician.  One  week  prior 
to  her  discharge,  the  claimant  was  advised  by  her  supervisor  to 
anticipate  an  overtime  work  schedule.  On  the  date  of  her 
discharge,  the  claimant  refused  her  supervisor's  request  that  she 
work  overtime,  because  she  wanted  to  return  a  video-tape  she  had 
rented.  She  would  have  had  to  return  it  by  that  night's  deadline, 
or  pay  a  $10  fine. 

HELD:  An  employer  reserves  the  right  to  determine  its  employees' 

schedules,  including  overtime  work,  so  long  as  such  scheduling  is 
contemplated  in  the  working  agreement.  The  reasonableness  of  the 
employer's  request,  including  notice,  must  be  balanced  against  any 
compelling  reasons  an  employee  might  have  for  refusing  to  work 
overtime.  In  the  instant  case,  the  evidence  did  not  show  that  the 
claimant's  attendance  for  reasonably  requested  overtime  work  had 
been  precluded  by  compelling  circumstances.  The  claimant  was 
discharged  for  misconduct  within  the  meaning  of  Section  602A. 


Issue/Digest  Code 

MISCONDUCT  /  MC  255.35 

Docket/Date 

ABR-85-6431  /  2-28-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Ridicule  of  Authority 

Cross  Reference 

MC  45.1,  Attitude  Toward  Employer 

The  claimant,  a  Salesperson,  had  been  criticized  by  her 
supervisor.  The  claimant  felt  that  the  criticism  had  been 
unwarranted,  and  that,  in  general,  the  supervisor  was  not 
supportive  of  her  work.  Later,  in  the  employees'  lunchroom,  the 
claimant  repeated  a  rumor  to  her  co-workers:  that  the  supervisor 
had  been  fired  from  previous  jobs  due  to  her  inability  to  work 
with  people.  The  claimant  herself  was  discharged  when  management 
learned  she  had  made  this  remark. 

HELD:  Making  disparaging  remarks  about  a  superior  may  constitute 

misconduct.  The  determinative  factor  is  whether  the  worker  has 
merely  shown  a  lack  of  good  judgment  or  an  intentional  disregard 
of  the  employer's  interests.  An  intentional  disregard  of  the 
employer's  interests  will  not  have  been  shown  unless  the  worker 
has  failed  to  heed  warnings  concerning  making  such  remarks,  or, 
the  remarks  were  made  in  a  place  or  under  circumstances  that 
might  tend  to  damange  the  employer's  interests;  damage  in  this 
context  might  include  deterioration  of  employer  control  over 
employees,  harmful  effect  on  employee  morale,  or  negative 
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reaction  of  customers  or  the  public.  Nonetheless,  realistically, 


in  most  normal  working  situations,  a  considerable  amount  of  give 
and  take  is  exchanged  between  co-workers,  and,  although  some  of 
it  may  be  in  poor  taste,  such  exchanges  confined  to  private 
conversations  between  workers  would  infrequently  result  in  damage 
to  the  employer's  interests. 


In  the  instant  case,  the  claimant's  comment,  made  in  an 
employees'  lunchroom  setting,  was  not  dissimilar  from  the  types 
of  remarks  employees  often  make  privately  among  themselves. 
While  the  claimant  might  have  exercised  better  judgment,  her 
statement  about  her  supervisor  could  not  reasonably  have  been 
construed  to  have  constituted  an  intentional  disregard  of  her 
employer's  interests  amounting  to  misconduct  within  the  meaning 
of  Section  602A. 
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MISCONDUCT  /  MC  255.4 

Docket/Date 

Carroll  v.  Board  of  Review,  477  N.E.  2d  800  (1985) 

Authority 

Section  602A  of  the  Act 

Title 

Insubordination 

Subtitle 

Vulgar  or  Profane  Language 

Cross  Reference 

MC  255.15,  Insubordination,  Dispute  with  Superior 

The  claimant  was  assistant  manager  of  a  music  store.  Upon 
arriving  at  work  one  morning,  the  new  store  manager  found  LPs  on 
the  floor  because  the  claimant  had  not  finished  stocking  them 
the  previous  day.  The  manager  considered  the  store  to  be  a  mess 
and  began  to  criticize  the  claimant's  job  performance. 

The  claimant  responded,  "I  don't  need  to  hear  this  bullshit." 
Then  he  added,  "If  you're  going  to  fire  me,  fire  me,"  suggesting 
that  the  new  manager  could  not  make  a  discharge  stick  without 
the  approval  of  the  district  manager.  The  manager  fired  him. 

HELD:  Abusive  language  is  a  form  of  insubordination  which  alone 

may  be  found  to  be  disqualifying.  Even  if  language  is  found  not 
to  be  abusive,  it  is  still  a  factor  to  be  considered  in 
determining  whether  a  worker's  insubordination  constitutes 
misconduct . 

In  this  case,  the  claimant's  language  might  not  alone  have 
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constituted  misconduct.  However,  it  did  reflect  an 
insubordinate  attitude.  Coupled  with  his  refusal  to  discuss 
work  performance  and  his  challenge  to  authority  to  fire  him,  it 
constituted  misconduct. 

The  claimant  was  discharged  for  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-85-3858  /  9-30-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of 

Intoxicants 

Subtitle 

Physical  Disabilities  Manifesting  Appearance  of 

Cross  Reference 

MC  190.15,  Evidence;  PR 

380.15,  Review 

The  claimant,  a  Driver,  left  his  employer's  garage  at  4  p.m.  on 
Christmas  Eve,  to  pick  up  and  deliver  mail,  and  was  expected  to 
return  no  later  than  6  p.m.  Instead,  at  8:15  p.m.,  the  employer 
located  the  claimant  in  the  vestibule  of  a  closed  post  office 
along  his  route.  The  employer  testified  that  although  he  found 
no  "booze"  on  the  claimant's  person  or  in  his  truck,  the  claimant 
was  in  an  obviously  drunken  condition. 

The  claimant  testified  that  his  truck  had  twice  stalled,  leaving 
him  stranded  at  a  post  office  until  his  employer  could  arrive 
with  a  tow  truck.  He  denied  that  he  had  consumed  any 
intoxicants.  He  stated  that  he  believed  the  employer  discharged 
him  in  retaliation  for  the  claimant's  having  exposed  certain 
violations  of  law  by  the  employer:  The  claimant  said  that  he  had 
been  instrumental  in  forcing  the  employer  to  pay  unemployment 
insurance  contributions,  and  to  buy  state  licenses  for  trucks 
which  the  employer  had  been  operating  with  dealers'  stickers. 

The  Referee  asked  the  employer  no  questions  concerning  the 
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alleged  violations  and  alleged  retaliation.  Subsequently,  the 
Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits.  The  Referee's  conclusions  rested  solely  upon  the 
employer's  testimony,  which  the  Referee  had  found  to  be  more 
credible  than  that  of  the  claimant. 

In  its  review  of  the  record,  the  Board  of  Review  noted  that  the 
claimant  made  reference  to  the  fact  that,  for  49  years,  his 
speech  had  been  impaired  and  he  walked  with  a  limp.  Those  points 
were  not  developed  in  the  record. 

HELD:  Where  the  record  is  adequate,  and  a  Referee's  findings  as 

to  credibility  are  supported  by  that  record,  the  Referee's 
findings  as  to  credibility  will  not  be  disturbed,  since  the 
Referee  would  have  been  in  the  best  position  to  evaluate  the 
demeanor  and  mien  of  the  witnesses.  However,  from  an  inadequate 
record,  a  Referee's  findings  as  to  credibility,  being 
unsupported,  must  be  questioned. 

In  the  instant  case,  the  Referee's  failure  to  ask  relevant 
questions  rendered  the  record,  and  therefore  the  Referee's 
resolution  of  the  question  of  credibility,  inadequate.  The  case 
was  remanded,  with  instructions  to  pose  the  following  relevant 
questions : 

(1)  Was  the  employer  in  violation  of  tax  and 
licensing  laws;  and 
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(2)  Did  the  claimant  expose  such  violations 
to  the  authorities;  and 

(3)  Was  the  claimant's  act  of  exposing  such 
violations  a  consideration  in  the  employer's 
decision  to  discharge  him;  and 

(4)  Does  the  claimant  suffer  from  physical 
disabilities  which  could  cause  him  to 
speak  and  walk  as  if  he  were  intoxicated? 


The  Referee  was  instructed  to  elicit  testimony  with  respect  to 
those  questions,  and,  from  that  testimony  and  the  evidence 
previously  submitted,  make  findings  and  issue  a  decision  based 
upon  the  more  complete  record. 
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ABR-85-3809  /  10-3-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Use  of  Intoxicants  Off  the  Job 

Cross  Reference 

MC  85.05,  Connection  With  Work;  MC  485.45,  Viol.  Rule 

The  employer  had  a  rule  forbidding  employees  to  work  while  having 
"controlled  substances"  in  their  bodies. 

The  claimant  had  been  a  Truck  Washer  and  Tank  Cleaner  for  4 
years.  Sunday  was  his  day  off.  On  Monday,  his  employer  selected 
him  for  drug  testing.  A  trace  of  marijuana  was  found  in  the 
claimant's  system  and  his  test  result  was  "positive."  For  that 
reason  alone,  he  was  discharged. 

The  claimant  testified  that  he  had  smoked  marijuana  while  off 
duty  the  preceding  Sunday.  Based  upon  the  employer's  testimony, 
it  appeared  that  the  claimant  had  been  selected  for  drug  testing 
at  random,  and  not  because  he  had  manifested  any  signs  of  being 
under  the  influence  of  drugs  while  at  work  on  Monday.  There  was 
no  evidence  presented  to  indicate  that  the  claimant's  performance 
of  his  work  had  been  affected,  or  would  have  been  affected,  by 
the  residual  trace  of  marijuana  in  his  body. 

HELD:  The  use  of  intoxicants  off  the  job  does  not  constitute 
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misconduct  per  se.  However,  the  use  of  intoxicants  off  the  job 
will  constitute  misconduct  under  certain  circumstances;  for 
example,  when  the  worker  reports  to  his  job  under  the  influence 
of  the  intoxicant,  where  the  intoxicant  might  impair  his  ability 
to  perform  his  duties. 

In  the  instant  case,  there  was  no  evidence  that  the  claimant  was 
under  the  influence  of  marijuana,  despite  a  residual  trace  being 
detected  in  his  body.  There  was  no  evidence  that  the  claimant's 
ability  to  perform  his  duties  was,  or  could  have  been,  impaired 
by  the  presence  of  a  trace  of  marijuana  in  his  body.  Absent  such 
evidence,  it  could  not  be  concluded  that  the  claimant,  by  smoking 
marijuana  on  his  off  day,  had  engaged  in  behavior  which 
manifested  an  intentional  and  substantial  disregard  of  the 
employer's  rules  or  interests.  The  claimant  was  discharged  for 
reasons  which  did  not  constitute  misconduct  connected  with  his 
work  within  the  meaning  of  Section  602A. 
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Docket/Date 

ABR- 85-13 1 -FE  /  10-2-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Failure  to  Undergo  Alcoholism  Rehabilitation 

Cross  Reference 

None 

The  claimant  was  employed  as  a  Mail  Carrier  for  14  years,  until 
her  discharge  for  curtailing  (failing  to  deliver)  mail  in  March, 
1984.  The  claimant  had  recently  returned  from  a  vacation,  was 
confronted  by  what  she  determined  to  be  a  heavy  workload,  and 
fell  behind  in  her  deliveries.  Instead  of  reporting  the  problem 
to  her  employer,  the  claimant  stashed  mail  in  a  relay  box,  where 
it  remained,  undelivered,  until  another  carrier  reported  it  to 
the  employer. 

At  an  appeal  hearing,  the  claimant  admitted  her  actions. 

However,  she  also  argued  that,  at  the  time  she  did  not  deliver 
the  mail,  she  was  affected  by  alcoholism,  a  disease  which 
prevented  her  from  realizing  her  obligations  as  an  employee;  had 
she  not  been  suffering  from  alcoholism,  the  incident  of  not 
delivering  the  mail  would  not  have  occurred. 

Additional  testimony  indicated  that,  years  before,  at  the 
employer's  urging,  the  claimant  was  to  have  participated  in  an 
alcohol  rehabilitation  program.  The  claimant  began  attending 
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meetings  in  January,  1983,  but,  shortly  thereafter,  by  her  own 
choice,  dropped  out  of  the  program. 

HELD:  Generally,  when  competent  medical  evidence  establishes 

that  an  individual  suffers  from  a  disease,  an  individual's 
discharge,  as  a  result  of  th  effects  of  that  disease,  will  not 
constitute  a  discharge  for  misconduct.  The  Unemployment 
Insurance  Act  does  recognize  alcoholism  to  be  a  disease. 

At  the  same  time,  it  is  expected  that  an  individual  who  suffers 
from  a  disease  will  seek  treatment.  There  can  be  no  basis  for 
relieving  an  individual  of  responsibility  for  the  consequences  of 
an  untreated  condition. 

In  the  instant  case,  the  claimant  may  have  been  suffering  from 
alcoholism.  But,  she  chose  to  drop  out  of  an  alcohol 
rehabilitation  program.  She  was  not  participating  in  any 
treatment  program  at  the  time  of  the  incident  in  question. 
Therefore,  there  was  no  basis  for  relieving  her  of  responsibility 
for  her  actions,  despite  the  effects  of  alcoholism.  The 
claimant's  actions  constituted  misconduct  within  the  meaning  of 
Section  602A  of  the  Act. 
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Docket/Date 

83-BRD-8871 / 7 -2 7 -83 

Case  Number/Authority 

1./S-602A 

Intoxication  And 

Use  Of  Intoxicants 

Sub,l,le  General 

Cross-Reference  .. 

None 

While  on  the  employer’s  premises,  the  claimant  purchased  an  illegal  drug  from 
a  co-worker  and  was  discharged  for  doing  so. 

HELD:  Possession  of  an  illegal  drug  while  at  work  is  misconduct  connected  with 

the  work.  He  is  ineligible  to  receive  benefits. 
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Case  Number/Authority 
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Intoxication  And 

Use  Of  Intoxicants 

Sub,l,le  General 

Cross-Reference  jj 

There  had  been  four  documented  incidents  of  the  claimant  reporting  to  work  under 
the  influence  of  alcohol.  The  claimant  had  been  warned  each  time  about  reporting 
to  work  in  an  inebriated  condition. 

The  claimant  again  reported  to  work  under  the  influence  of  alcohol  and  was 
discharged  the  next  morning.  Witnesses  observed  that  the  claimant’s  speech 
was  slurred,  his  footing  unsure,  and  that  he  was  in  no  condition  to  perform 
the  work. 

The  claimant  admitted  to  having  had  a  few  beers  at  lunch,  but  he  said  he  did  not 
think  that  he  was  under  the  influence  of  alcohol.  The  claimant  had  no  recollec¬ 
tion  of  whether  his  speech  or  footing  was  uncertain. 

HELD:  The  claimant’s  conduct  evidenced  a  wilful  and  wanton  disregard  of  the 

duties  and  obligations  the  claimant  owed  his  employer  and  of  a  standard  of 
behavior  which  the  employer  had  a  right  to  expect  of  the  claimant.  Since  the 
claimant  failed  to  meet  this  reasonable  standard,  he  was  discharged  for 
misconduct  connected  with  his  work  and  is  ineligible  for  benefits. 
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Case  Number/Authority 

3./S-602A 

Title  T  .  .  , 

Intoxication  And 

Use  Of  Intoxicants 

Subtitle  , 

General 

Cross-Reference 

None 

The  claimant  and  two  other  employees  were  discharged  after  they  were  found  in 
a  washroom  with  a  half-empty  bottle  of  alcohol  and  two  cups  which  contained 
alcohol.  The  employer  said  that  he  did  not  smell  alcohol  on  the  claimant's 
breath,  nor  did  he  see  the  claimant  in  possession  of  any  alcohol.  The  employer 
also  said  that  one  of  the  other  employees  had  a  cup  in  his  hand  and  the  third 
employee  was  near  a  cup  that  had  been  crushed.  The  bottle  of  alcohol  was 
found  in  an  empty  locker  with  an  unused  empty  cup.  The  claimant  denied  that 
he  had  been  drinking  alcohol,  or  that  he  had  supplied  the  bottle,  and  requested 
either  a  breath  analysis  or  lie  detector  test. 

HELD:  The  claimant  was  found  in  a  common  area  and  had  no  control  over  the 

actions  of  other  employees.  He  denied  taking  any  part  in  the  offense  and  offered 
to  prove  his  innocence  by  submitting  to  a  test.  Under  these  circumstances,  the 
claimant  was  discharged  for  reasons  other  than  misconduct  connected  with  his 
work  and  is  eligible  to  receive  benefits. 
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84-BRD-4256/3-29-84 

Case  Number/Authority 

4./S-602A 

Intoxication  And 

Use  Of  Intoxicants 

General 

Cross-Reference  jjone 

The  claimant  was  employed  as  a  stockman  with  a  steel  supply  company.  After 
knocking  over  a  pile  of  steel  beams  while  in  the  process  of  stacking  them, 
the  claimant  admitted  to  his  supervisor  that  he  had  a  few  drinks  before 
reporting  to  work.  He  had  received  prior  warnings  and  a  suspension  for 
similar  behavior. 

HELD:  Reporting  to  work  under  the  influence  of  alcohol  adversely  affected  the 

employer’s  interests.  The  claimant  was  discharged  for  misconduct  connected 
with  his  work,  and  he  is  disqualified  for  benefits. 
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DEPARTMENT  OF 

Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

84-BRD-4288/3-29-84 

Case  Number/Authority 

6./S-602A 

Title: 

Intoxication  And 

Use  Of  Intoxicants 

Subtitle: 

General 

Cross-Reference 

The  claimant's  superior  observed  the  claimant  and  a  co-worker  passing  and  smoking 
a  cigarette  in  the  company  break  room.  The  superior  noted  the  greenish  color  of 
the  cigarette  filter  and  the  odor  and  concluded  that  the  men  were  smoking 
marijuana.  Both  men  had  been  warned  that  the  possession  or  use  of  illegal  drugs 
on  company  premises  would  be  grounds  for  immediate  discharge  under  company 
rules.  The  co-worker  admitted  he  was  smoking  marijuana.  Both  workers  were 
discharged . 

HELD:  The  claimant  wilfully  violated  a  known  company  rule  forbidding  the  use 

of  a  controlled  substance  on  the  employer's  premises.  He  was  discharged  for 
misconduct  connected  with  his  work  and  is  disqualified  for  benefits. 
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MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-85-7938  /  4-18-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Burden  of  Proof  (Refusal  to  Take  Blood  Alcohol  Test) 

Cross  Reference 

MC  190.1,  Burden  of  Proof 

On  his  last  day  of  work,  the  claimant,  a  Truck  Driver,  was 
involved  in  2  accidents.  When  he  reported  in  at  the  end  of  his 
shift,  he  was  confronted  by  the  Transportation  Supervisor,  who 
testified  that,  because  he  smelled  alcohol  on  the  claimant's 
breath,  he  directed  the  claimant  to  take  a  blood  test  for 
alcohol . 

The  claimant  refused  to  take  the  blood  test.  He  contended,  among 
other  reasons,  that  the  contract  between  his  union  and  the 
employer  did  not  require  that  he  take  the  blood  alcohol  test. 
Also,  he  was  fearful  that  any  alcohol  which  he  had  consumed  up  to 
18  hours  earlier,  off  the  job,  might  result  in  the  test  being 
"positive . " 

Upon  his  refusal  to  submit  to  testing,  he  was  discharged. 

HELD:  The  refusal  to  take  a  blood  alcohol  test  does  not 

constitute  misconduct  per  se.  However,  reporting  to  work  in  an 
intoxicated  condition  may  constitute  misconduct. 
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In  the  instant  case,  the  employer  presented  evidence  to  show  that 
the  claimant  had  been  under  the  influence  of  alcohol  while  at 
work:  he  was  observed  to  have  alcohol  on  his  breath  and  he  had 

had  2  accidents  with  the  company  vehicle. 

The  fact  that  the  claimant  did  not  take  a  blood  alcohol  test,  for 
whatever  reason(s),  did  not  alter  the  facts  as  presented  by  the 
employer.  The  claimant  did  nothing  to  rebut  those  facts. 

The  employer  established  by  a  preponderance  of  the  evidence  that 
the  claimant  had  reported  to  work  in  an  intoxicated  condition. 

The  claimant's  actions,  irrespective  of  his  refusal  to  submit  to 
a  blood  alcohol  test,  constituted  misconduct  connected  with  his 
work. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-85-71-FSC  /  12-11-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

* 

Subtitle 

Illness  Resulting  From 

Cross  Reference 

MC  15.2,  Absence,  Reasons 

The  claimant  reported  for  work  early  Saturday  morning  as 
scheduled,  but,  shortly  after  appearing,  had  to  leave  due  to 
illness.  He  was  sick  because  he  had  been  drinking  Tequila  since 
8  p.m.  Friday.  The  claimant  was  told  that  his  services  were  no 
longer  needed. 

HELD:  An  employer  has  a  right  to  expect  its  workers  to  report  to 

work  in  a  condition  to  do  the  work  assigned  to  them.  At  the  same 
time,  if  a  worker  gives  notice  that  he  cannot  work  because  he  has 
suffered  a  disabling  illness  --  beyond  his  control,  then  a 
resultant  discharge  cannot  be  for  misconduct. 

In  the  instant  case,  the  claimant  may  very  well  have  been  too  ill 
to  work.  However,  his  illness,  being  the  direct  result  of  his 
deliberate  and  heavy  consumption  of  alcohol  during  the  hours 
shortly  before  he  was  scheduled  to  work,  was  avoidable. 

Therefore,  the  claimant's  absence  from  work  was  due  to 
intoxication,  not  illness,  which  showed  a  disregard  of  duties  he 
owed  his  employer.  He  was  discharged  for  misconduct. 
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MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-8 5-9186  /  5-12-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Alcoholism  as  a  Mitigating  Factor,  Limits 

Cross  Reference 

MC  485.45,  Violation  of  Company  Rule 

The  claimant  had  received  warnings  concerning  bringing  alcoholic 
beverages  into  the  employer's  plant,  being  under  the  influence  of 
intoxicants  at  work,  and  the  consumption  of  alcohol  in  general, 
resulting  in  his  participation  in  employer  programs  for 
alcoholism. 

On  his  final  day  of  work,  he  was  attempting  to  enter  the 
employer's  plant  with  an  open  soft  drink  can.  Pursuant  to  the 
employer's  rule,  which  required  employees  to  submit  to  an 
examination  of  articles  they  were  attempting  to  bring  into  the 
plant,  the  security  guard  at  the  gate  asked  the  claimant  to 
permit  her  to  examine  the  contents  of  the  can.  Instead  of 
turning  over  the  can,  the  claimant  threw  it  into  a  parking  lot. 
The  can  was  later  retrieved  and  examined  by  the  employer's 
personnel  and  the  claimant  was  discharged. 

The  claimant  contended  that  he  suffered  from  the  disease  of 
alcoholism,  and,  because  his  discharge  resulted  from  the  effects 
of  the  disease,  it  could  not  have  been  a  discharge  for 
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misconduct . 

HELD:  Generally,  an  individual  who  is  discharged  for  violating  a 

known  and  reasonable  company  rule  is  discharged  for  misconduct. 

In  such  cases,  the  individual  is  discharged  because  he  has 
violated  a  standard  of  conduct  which  an  employer  has  the  right  to 
expect  from  its  workers,  and  not  because  of  the  lack  of  suitable 
work . 

In  the  instant  case,  the  employer  had  promulgated  a  reasonable 
rule  requiring  employees  to  submit  to  an  examination  of  articles 
they  were  attempting  to  bring  into  the  plant.  The  claimant  was 
aware  of  the  rule.  The  claimant  was  discharged  because  he 
refused  to  permit  the  security  guard  to  examine  the  contents  of 
the  article  he  was  attempting  to  bring  into  the  plant.  Whether 
or  not  the  can  the  claimant  attempted  to  bring  into  the  plant 
contained  alcohol,  the  claimant  violated  the  employer's  rule. 

Whether  or  not  the  claimant  was  an  alcoholic,  there  was  no 
showing  that  his  alcoholism  compelled  him  to  refuse  to  permit  the 
security  guard  to  examine  the  soft  drink  can.  There  was  no 
showing  that  his  alcoholism  compelled  him  to  toss  the  soft  drink 
can  into  a  parking  lot.  There  being  no  compelling  reason  for  the 
claimant  to  violate  the  employer's  rule,  his  violation  of  the 
rule  constituted  misconduct. 
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Docket/Date 

ABR-85-7938  /  4-18-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Burden  of  Proof  (Refusal  to  Take  Blood  Alcohol  Test) 

Cross  Reference 

MC  190.1,  Burden  of  Proof 

On  his  last  day  of  work,  the  claimant,  a  Truck  Driver,  was 
involved  in  2  accidents.  When  he  reported  in  at  the  end  of  his 
shift,  he  was  confronted  by  the  Transportation  Supervisor,  who 
testified  that,  because  he  smelled  alcohol  on  the  claimant's 
breath,  he  directed  the  claimant  to  take  a  blood  test  for 
alcohol . 

The  claimant  refused  to  take  the  blood  test.  He  contended,  among 
other  reasons,  that  the  contract  between  his  union  and  the 
employer  did  not  require  that  he  take  the  blood  alcohol  test. 
Also,  he  was  fearful  that  any  alcohol  which  he  had  consumed  up  to 
18  hours  earlier,  off  the  job,  might  result  in  the  test  being 
"positive . " 

Upon  his  refusal  to  submit  to  testing,  he  was  discharged. 

HELD:  The  refusal  to  take  a  blood  alcohol  test  does  not 

constitute  misconduct  per  se.  However,  reporting  to  work  in  an 
intoxicated  condition  may  constitute  misconduct. 
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In  the  instant  case,  the  employer  presented  evidence  to  show  that 
the  claimant  had  been  under  the  influence  of  alcohol  while  at 
work:  he  was  observed  to  have  alcohol  on  his  breath  and  he  had 

had  2  accidents  with  the  company  vehicle. 

The  fact  that  the  claimant  did  not  take  a  blood  alcohol  test,  for 
whatever  reason(s),  did  not  alter  the  facts  as  presented  by  the 
employer.  The  claimant  did  nothing  to  rebut  those  facts. 

The  employer  established  by  a  preponderance  of  the  evidence  that 
the  claimant  had  reported  to  work  in  an  intoxicated  condition. 

The  claimant's  actions,  irrespective  of  his  refusal  to  submit  to 
a  blood  alcohol  test,  constituted  misconduct  connected  with  his 
work. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-85-71-FSC  /  12-11-85 

Authority 

Sect.  602A  of  the  Act 

Title 

• 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Illness  Resulting  From 

Cross  Reference 

MC  15.2,  Absence,  Reasons 

The  claimant  reported  for  work  early  Saturday  morning  as 
scheduled,  but,  shortly  after  appearing,  had  to  leave  due  to 
illness.  He  was  sick  because  he  had  been  drinking  Tequila  since 
8  p.m.  Friday.  The  claimant  was  told  that  his  services  were  no 
longer  needed. 

HELD:  An  employer  has  a  right  to  expect  its  workers  to  report  to 

work  in  a  condition  to  do  the  work  assigned  to  them.  At  the  same 
time,  if  a  worker  gives  notice  that  he  cannot  work  because  he  has 
suffered  a  disabling  illness  --  beyond  his  control,  then  a 
resultant  discharge  cannot  be  for  misconduct. 

In  the  instant  case,  the  claimant  may  very  well  have  been  too  ill 
to  work.  However,  his  illness,  being  the  direct  result  of  his 
deliberate  and  heavy  consumption  of  alcohol  during  the  hours 
shortly  before  he  was  scheduled  to  work,  was  avoidable. 

Therefore,  the  claimant's  absence  from  work  was  due  to 
intoxication,  not  illness,  which  showed  a  disregard  of  duties  he 
owed  his  employer.  He  was  discharged  for  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-85-9186  /  5-12-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Alcoholism  as  a  Mitigating  Factor,  Limits 

Cross  Reference 

MC  485.45,  Violation  of  Company  Rule 

The  claimant  had  received  warnings  concerning  bringing  alcoholic 
beverages  into  the  employer's  plant,  being  under  the  influence  of 
intoxicants  at  work,  and  the  consumption  of  alcohol  in  general, 
resulting  in  his  participation  in  employer  programs  for 
alcoholism. 

On  his  final  day  of  work,  he  was  attempting  to  enter  the 
employer's  plant  with  an  open  soft  drink  can.  Pursuant  to  the 
employer's  rule,  which  required  employees  to  submit  to  an 
examination  of  articles  they  were  attempting  to  bring  into  the 
plant,  the  security  guard  at  the  gate  asked  the  claimant  to 
permit  her  to  examine  the  contents  of  the  can.  Instead  of 
turning  over  the  can,  the  claimant  threw  it  into  a  parking  lot. 
The  can  was  later  retrieved  and  examined  by  the  employer's 
personnel  and  the  claimant  was  discharged. 

The  claimant  contended  that  he  suffered  from  the  disease  of 
alcoholism,  and,  because  his  discharge  resulted  from  the  effects 
of  the  disease,  it  could  not  have  been  a  discharge  for 
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HELD:  Generally,  an  individual  who  is  discharged  for  violating  a 

known  and  reasonable  company  rule  is  discharged  for  misconduct. 

In  such  cases,  the  individual  is  discharged  because  he  has 
violated  a  standard  of  conduct  which  an  employer  has  the  right  to 
expect  from  its  workers,  and  not  because  of  the  lack  of  suitable 
work. 

In  the  instant  case,  the  employer  had  promulgated  a  reasonable 

# 

rule  requiring  employees  to  submit  to  an  examination  of  articles 
they  were  attempting  to  bring  into  the  plant.  The  claimant  was 
aware  of  the  rule.  The  claimant  was  discharged  because  he 
refused  to  permit  the  security  guard  to  examine  the  contents  of 
the  article  he  was  attempting  to  bring  into  the  plant.  Whether 
or  not  the  can  the  claimant  attempted  to  bring  into  the  plant 
contained  alcohol,  the  claimant  violated  the  employer's  rule. 


Whether  or  not  the  claimant  was  an  alcoholic,  there  was  no 
showing  that  his  alcoholism  compelled  him  to  refuse  to  permit  the 
security  guard  to  examine  the  soft  drink  can.  There  was  no 
showing  that  his  alcoholism  compelled  him  to  toss  the  soft  drink 
can  into  a  parking  lot.  There  being  no  compelling  reason  for  the 
claimant  to  violate  the  employer's  rule,  his  violation  of  the 
rule  constituted  misconduct. 
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Docket/Date 

Prof ice  v.  Board  of  Review,  481 

N.E.  2d  1229  (  1985) 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Use  of  Marijuana  During  Working 

Hours 

Cross  Reference 

MC  485.45,  Violation  of  Company 

Rule,  Intoxicants 

The  claimant  worked  for  the  CTA  as  a  Bus  Servicer.  Although  she 
was  not  a  bus  driver,  her  duties  included  the  driving  of  buses 
from  location  to  location  in  the  employer's  yard,  and  fueling 
those  buses. 

Her  foreman  was  looking  for  another  worker,  and  was  walking 
toward  the  women's  locker-room,  when  he  observed  the  claimant 
exiting  the  door  to  that  room.  Still  looking  for  the  other 
worker,  he  knocked  on  the  door.  When  the  worker  opened  the  door, 
he  smelled  the  aroma  of  marijuana  smoke.  He  reported  this  to  a 
supervisor . 

At  an  appeal  hearing,  the  supervisor  testified  that  he,  too, 
smelled  the  odor  of  marijuana  smoke  in  the  women's  locker-room. 
On  the  locker-room  bench,  he  found  half  a  marijuana  cigarette  and 
drug  paraphernalia.  The  claimant  and  her  co-worker  were  called 
into  the  supervisor's  office.  Marijuana  was  found  in  the 
co-worker's  purse.  The  supervisor  testified  that  both  had 
"glassy  eyes."  Subsequently,  the  claimant  tested  positive  for 
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THC,  the  primary  chemical  element  of  marijuana. 

Although  the  claimant  admitted  that  she  had  smoked  marijuana,  she 
stated  that  she  did  so  off-duty  and  denied  doing  it  on  the  job. 
She  also  contended  that,  because  she  was  a  Bus  Servicer,  not  a 
driver,  she  could  not  have  harmed  her  employer  or  anyone  else, 
even  if  she  had  been  under  the  influence  of  marijuana  while  at 
work. 

HELD:  A  discharge  for  using  intoxicating  narcotics  on  the  job, 
or  for  reporting  to  work  in  an  impaired  condition  due  to  the  use 
of  narcotics,  is  a  discharge  for  misconduct. 

In  this  case,  the  evidence  established  that  the  claimant  was  in  a 
room  with  a  worker  who  kept  marijuana  in  her  purse,  the  strong 
odor  of  marijuana  was  present  in  the  room,  a  marijuana  cigarette 
and  related  paraphernalia  were  found  in  the  room,  the  claimant 
manifested  signs  of  having  smoked  marijuana  recently,  and  she 
tested  positive  for  THC.  Despite  the  claimant's  denial,  the 
Board  of  Review's  decision  that  the  claimant  used  marijuana  (and 
was  under  its  influence)  during  working  hours  was  supported  by 
the  manifest  weight  of  the  evidence.  Further,  the  claimant  did 
drive  buses  and  did  use  flammable  liquids  while  under  the 
influence  of  marijuana.  This  did  pose  a  danger  to  the  CTA, 
co-workers,  and  others.  This  was  a  discharge  for  misconduct. 
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Overstreet  v.  IDES,  No. 

86-2642 

(1987) 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of 

Intoxicants 

Subtitle 

Prior  to  Reporting  for 

Work 

Cross  Reference 

MC  485.45,  Violation  of 

Company 

Rule 

The  claimant  was  a  Bus  Driver.  She  took  sick  leave  from  January 
30,  1985  to  March  15,  1985.  Because  she  had  been  on  sick  leave 
for  more  than  7  days,  she  was  required  by  her  employer's  policy 
to  submit  to  a  medical  examination  upon  returning  to  work.  The 
examination  included  blood  and  urine  tests  which,  when  analyzed, 
indicated  the  presence  of  cocaine.  Upon  receipt  of  this 
information,  the  employer  removed  the  claimant  from  service  and 
required  her  to  undergo  a  second  test,  the  result  of  which  also 
indicated  the  presence  of  cocaine.  On  March  20,  the  claimant  was 
discharged  from  her  job  and  referred  to  a  rehabilitation  program. 
The  program  was  to  run  for  a  minimum  of  30  days.  The  claimant, 
during  the  course  of  the  program,  filed  for  unemployment 
insurance  benefits. 

The  claimant  admitted  that  the  test  results  were  accurate.  But 
she  argued  that  she  had  not  used  the  narcotics  at  work.  Upon 
review,  she  added  that,  since  the  time  of  the  occurrence,  she  had 
successfully  completed  the  program  and  had  refrained  from  the  use 
of  narcotics. 
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HELD:  Misconduct  has  been  defined  as  conduct  evincing  such 

willful  or  wanton  disregard  of  an  employer's  intetaits  as  is 
found  in  deliberate  violations  or  disregard  of  standards  of 
behavior  which  the  employer  has  the  right  to  expect  of  his 
employee,  or  in  carelessness  or  negligence  of  such  degree  or 
recurrence  as  to  manifest  equal  culpability,  wrongful  intent  or 
evil  design,  or  to  show  an  intentional  and  substantial  disregard 
of  the  employer's  interests  or  of  the  employee's  duties  and 
obligations  to  her  employer. 

Reporting  to  work  under  the  influence  of  narcotics,  where  it  is 
shown  that  being  under  the  influence  might  impact  upon  the 
ability  to  perform  one's  work,  constitutes  misconduct, 
irrespective  of  whether  the  actual  use  of  the  narcotic  is  at  or 
prior  to  reporting  to  work.  In  this  case,  the  claimant 
repeatedly  used  narcotics,  and  it  was  reasonable  to  conclude  that 
she  was  under  the  influence  of  such  narcotics  after  she  had 
reported  back  to  work.  The  claimant  was  a  bus  driver,  and  her 
use  of  cocaine  prior  to  reporting  for  work  as  a  bus  driver 
constituted  a  deliberate  violation  of  her  employer's  policy  and 
indicated  a  disregard  of  the  standards  of  behavior  which  the 
employer  had  the  right  to  expect.  What  she  did  subsequent  to  the 
work  separation  (successfully  completing  a  rehabilitation 
program)  was  irrelevant.  The  claimant  was  discharged  for 
misconduct . 
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Docket/Date 

ABR-87-3581  /  8-14-87 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Rehabilitation  Program 

Cross  Reference 

MC  15.2,  Absence;  MC  385.05,  Relation  of  Offense 

The  claimant  had  been  absent  and  tardy  on  a  number  of  occasions, 
resulting  in  2  suspensions  and  a  final  warning.  In  February, 
she  acknowledged  that  her  use  of  drugs  might  be  the  cause  of  her 
problems.  Her  employer  referred  her  to  a  drug  rehabilitation 
program;  the  employer,  under  its  employees'  health  insurance 
package,  was  to  pay  for  hospitalization.  The  claimant  entered 
the  rehabilitation  program  on  February  6,  and  remained  in  the 
program  until  March  2,  after  which  she  continued  to  participate 
in  support  groups . 

On  February  26  -  while  the  claimant  was  participating  in  the 
rehabilitation  program  -  the  employer  discharged  her  for  her 
prior  absenteeism. 

HELD:  Absenteeism  without  justification  constitutes  misconduct. 
In  this  case,  the  claimant's  previous  absences  were  the  result  of 
drug  usage;  at  the  time  and  under  the  circumstances  those 
absences  occurred,  they  might  have  constituted  misconduct.  But, 
at  the  time  of  the  work  separation,  the  claimant,  having  sought 
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medical  attention  to  cure  her  condition,  was  participating  in  a 
drug  rehabilitation  program,  to  which  she  had  been  referred  by 
the  employer.  The  employer,  having  referred  the  claimant  to  its 
rehabilitation  program  -  so  that  she  might  recuperate  or  make 
amends,  in  lieu  of  discharge  -  cannot  3  weeks  later  insist  that 
the  claimant's  absences  constituted  misconduct  for  which  she  was 
discharged.  The  relation  between  the  previous  absences  due  to 
drug  usage  and  the  discharge  was  tenuous.  The  claimant  was 
discharged  for  reasons  other  than  misconduct. 
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Docket/Date 

ABR-86-9483  /  9-29-87 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Test  Results,  Alone,  as  Evidence 

Cross  Reference 

MC  190.15,  Evidence,  Weight  and  Sufficiency 

The  claimant  was  employed  as  a  truck  driver,  until,  during  a 
routine  physical  check-up,  a  test  of  a  urine  specimen  reportedly 
revealed  the  presence  of  marijuana  in  the  claimant's  system. 

At  an  appeal  hearing,  the  employer  testified  that  both  the 
company  and  the  claimant's  union  had  approved  a  rule  that  a  test 
result  of  over  30  nanograms  of  marijuana  would  subject  a  driver 
to  discharge.  The  employer  submitted  into  evidence  a  laboratory 
test  result,  indicating  that  the  claimant  had  50  nanograms  of 
marijuana  in  his  system.  There  was  no  testimony  offered 
concerning  who  administered  the  test  or  how  the  test  was 
administered. 

The  claimant  denied  using  marijuana. 

HELD:  Hearsay  is  an  out-of-court  statement  (including  a 
document)  which  is  offered  to  prove  the  truth  of  the  matter 
asserted.  Hearsay  evidence,  while  admissible,  is  not  competent 
evidence  upon  which  a  decision  may  be  based.  The  reason  for  this 
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is  that  such  evidence  cannot  be  cross-examined,  and  thus,  cannot 
be  scrutinized  to  establish  reliability. 

At  the  same  time,  the  defects  in  hearsay  evidence  can  be 
overcome,  by  laying  a  proper  foundation,  through  testimony. 

But  in  this  case,  there  was  no  chain  of  evidence  which 
established,  in  the  first  place,  that  it  was  the  claimant's 
specimen  which  was  analyzed,  and  not  someone  else's.  Further, 
because  there  was  no  testimony  by  or  concerning  the  person(s)  who 
administered  the  test  or  how  it  was  administered,  there  was  no 
basis  for  determining  the  reliability  of  the  test  results. 
Therefore,  the  hearsay  defects  (no  cross-examination, 
unreliability)  were  not  overcome. 

The  claimant's  denial  that  he  used  marijuana  being  the  only 
competent  evidence  presented,  it  could  not  be  concluded  that  he 
was  discharged  for  misconduct. 
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ABR-89-2827  /  9-12-89 

— 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Alcohol  Rehabilitation 

Cross  Reference 

MC  85.05,  Connection  with  Work 

In  1986, 

the  claimant  was  hospitalized  for  alcoholism.  As  a 

condition  of  her  continued  employment,  she  was  required  to 
obtain  follow-up  treatment,  and  she  agreed  that,  for  a  period  of 
1  year,  she  would  attend  alcoholism  counselling  sessions. 

For  1  year,  the  claimant  attended  the  counselling  sessions.  She 

) 

continued  to  attend  counselling  sessions  well  into  a  second 
year.  She  herself  paid  for  these  sessions.  Toward  the  end  of 
the  second  year,  she  began  missing  meetings  with  her  counselor. 
This  was  partly  because  of  her  schedule:  counseling  plus  work, 
including  overtime,  ran  from  1  p.m.  until  2  a.m.  Also,  she  did 
not  have  sufficient  funds  to  continue  to  pay  for  the  sessions. 

From  the  time  the  claimant  began  her  counselling  sessions,  she 
committed  no  work  infractions  -  except  that  the  employer  desired 
that  she  continue  participating  in  the  rehabilitation  program. 

In  January,  1989,  because  she  failed  to  keep  up  her  attendance 
in  the  program,  she  was  discharged. 

) 
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HELD:  Section  602A  of  the  Act  requires  that  misconduct  be 

connected  with  work. 


Generally,  if  a  worker  has  a  substance  abuse  problem,  causing 
difficulties  on  the  job  or  absences  from  work,  a  requirement 
that  she  enroll  in  a  rehabilitation  program  (in  lieu  of  being 
discharged  outright)  is  connected  with  the  work  and  is 
reasonable.  Generally,  the  worker's  failure  to  enroll  in  or 
continue  to  attend  such  a  program  will  constitute  misconduct. 


However,  in  the  instant  case,  the  relationship  between 
continuing  rehabilitation  and  work  was  tenuous.  The  original 
incident  occurred  in  1986.  The  claimant  fulfilled  her 
obligation  to  attend  counselling  for  1  year.  For  that  year,  and 
until  her  discharge  in  1989,  she  committed  no  infractions  that 
caused  difficulties  on  the  job  or  absences  from  work. 


The  counselling  sessions  that  continued  after  1  year,  being 
off-duty,  personally  financed,  and  not  warranted  by  behavior  at 
work,  were  not  connected  with  work;  therefore,  missing  them 
could  not  constitute  misconduct. 


The  claimant  was  allowed  benefits  without  disqualification  under 
Section  602A. 
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MISCONDUCT  /  MC  270.05 

Docket/Date 

ABR-89-6042  /  8-28-89 
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Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of 

Intoxicants 

Subtitle 

Unannounced  Drug  Test  (after  prior  violation) 

Cross  Reference 

MC  485.45,  Violation  of 

Company  Rule 

The  claimant  was  absent  from  work  for  21  days;  he  had  been 
hospitalized  as  part  of  an  employer-sponsored  drug  and  alcohol 
rehabilitation  program.  Following  his  return  to  work,  he  agreed 
that,  as  a  condition  of  his  continued  employment,  he  would 
abstain  from  drug  and  alcohol  use;  to  verify  this,  he  was  to 
submit  to  unannounced  drug  screens,  for  a  period  of  1  year. 

One  week  after  his  return  to  work,  the  claimant  tested  negative 
for  drugs. 

Two  weeks  after  his  return  to  work,  he  tested  positive  for 
marijuana  and  cocaine;  as  a  result,  he  was  fired. 

The  question  presented  was  whether  the  employer's  drug  policy  - 
including  unannounced  drug  testing  -  was  reasonable. 

HELD:  Section  602A  defines  "misconduct,"  in  pertinent  part,  as 

a  violation  of  a  "reasonable  rule  or  policy." 

m 
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When  a  worker's  use  of  drugs  or  alcohol  impairs  his  work  or 
causes  him  to  be  absent  from  work,  it  is  reasonable  for  an 
employer  to  require,  as  a  condition  of  continued  employment  (in 
lieu  of  outright  discharge),  that  the  worker  submit  to  drug 
rehabilitation  -  including  unannounced  drug  tests. 

In  this  case,  the  scope  of  the  employer's  measures  was 
reasonable  and  not  unduly  intrusive. 

The  claimant  was  discharged  for  misconduct  and  was  ineligible 
for  benefits  under  Section  602A. 


) 
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ABR8807 1  /  2-23-89 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

First-hand  Observations  and 

Drug  Test  Results 

Cross  Reference 

MC  190.15,  Evidence,  Weight 

and  Sufficiency 

The  claimant's  supervisor  testified  that  he  saw  two  workers  with 
an  open  container  of  alcohol.  They  went  to  a  car,  took  out  a 
package,  and  brought  it  to  the  claimant.  The  claimant  went  into 
the  locker  room  and  locked  the  door.  The  supervisor  knocked  on 
the  door,  but  the  claimant  did  not  respond  for  ten  minutes. 

When  the  claimant  finally  came  out,  his  eyes  were  bloodshot  and 
he  had  difficulty  speaking  and  maintaining  his  balance. 

The  employer  directed  the  claimant  to  undergo  blood  and 
urinalysis  tests.  The  employer  submitted  into  evidence  a  copy 
of  a  report  from  a  laboratory  showing  that  there  was  cocaine  in 
the  claimant's  system.  There  was  no  foundation  laid  for  the 
findings  of  that  report. 

The  claimant  denied  using  alcohol  or  drugs. 
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HELD:  A  worker  who  is  discharged  for  being  in  an  impaired 

condition  at  work  due  to  the  use  of  controlled  substances  is 
discharged  for  misconduct. 

Proof  that  the  worker's  condition  is  due  to  the  use  of  drugs 
does  not  necessarily  depend  upon  a  laboratory  report,  nor  need  a 
witness  actually  observe  the  worker  at  the  precise  moment  he 
uses  the  drug.  Circumstantial  evidence  may  provide  the 
necessary  proof. 

Here,  the  claimant's  supervisor's  testimony  as  to  what  he 
observed  -  before,  during,  and  after  the  claimant  was  locked  in 
the  locker  room  -  was  competent  evidence  that  the  claimant  was 
in  an  impaired  condition  due  to  the  use  of  drugs,  and  was  all 
that  was  necessary  to  deny  benefits.  (The  blood  and  urinalysis 
report,  being  hearsay,  could  not  itself  provide  the  basis  for 
denying  benefits,  but  it  supported  the  supervisor's 
conclusions . ) 

The  claimant  was  discharged  for  misconduct. 
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Emplovment  Division  v. 

Smith,  110  S.  Ct.  1595  (1990) 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of 

Intoxicants 

Subtitle 

Religious  Practice  that 

Violates  Criminal  Law 

Cross  Reference 

MC  5.05,  Misconduct;  MC 

490.05,  Violation  of  Law 

The  claimants  were  discharged  from  their  jobs  at  a  private  drug 
rehabilitation  organization  because  they  ingested  peyote,  a 
hallucinogenic  drug.  Generally,  the  use  of  peyote  violated 
Oregon's  controlled  substance  law.  However,  the  claimants 
ingested  the  drug  for  sacramental  purposes  in  connection  with 
their  Native  American  Church. 

The  question  presented  to  the  United  States  Supreme  Court  was 
whether  the  claimants  could  be  disqualified  for  unemployment 
benefits  for  misconduct,  or  whether  such  a  disqualification 
would  violate  the  First  Amendment's  Free  Exercise  Clause. 

HELD:  Unemployment  insurance  benefits  cannot  be  denied  when  the 

denial  is  specifically  directed  at  religious  beliefs  (see,  e . q . , 
MC  5.05,  Hobbie ;  RW  90.05,  Frazee) .  However,  benefits  can  be 
denied  when  there  is  a  neutral,  across-the-board,  criminal 
prohibition  on  a  particular  form  of  conduct.  Here,  based  upon 
Oregon's  drug  law,  unemployment  benefits  could  be  denied. 
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Docket/Date 

ABR99133  /  1-30-90 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Possession  and  Sale  of  Drugs  Off  the  Job 

Cross  Reference 

MC  85.05,  Connect  w /  Work;  MC  490.05,  Violation  of  Law 

The  claimant  worked  for  the  Department  of  Corrections  as  a  youth 
supervisor.  He  was  arrested,  then  convicted,  for  possession  of 
a  controlled  substance  with  intent  to  deliver.  Neither  the  drug 
incident  nor  arrest  took  place  during  working  hours  or  on  the 
employer's  premises.  Still,  after  he  was  convicted,  the 
employer  fired  him. 

HELD:  To  constitute  "misconduct,"  an  act  must  violate  a  policy 

that  governs  the  individual's  performance  of  work.  Ordinarily, 
a  distinction  would  be  made  between  an  individual's  personal 
affairs  and  his  obligations  to  his  employer.  However,  a 
worker's  obligations  to  his  employer  are  broader  in  some 
occupations  than  in  others,  such  as  where  the  worker  is  a  public 
servant  and  the  public's  trust  and  confidence  are  involved. 

Here,  the  claimant  owed  a  duty  to  the  public  through  his 
employer  and  he  breached  that  duty.  This  was  a  discharge  for 
misconduct . 
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Docket/Date 

Robinson  v.  IDES  (1994) 

Authority 

Section  602A  of  the  Act 

Title 

Intoxication  and  Use  of  Intoxicants 

Subtitle 

Connection  with  Work 

Cross  Reference 

MC  85.05,  Connection  with  Work;  MC  485.45,  Company  Rule 

The  employer  had  a  drug- free  workplace  policy,  which  included  drug 
tests  for  work-related  injuries,  and,  if  drugs  were  found, 
subsequent  unannounced  tests,  then,  if  drugs  were  found,  a 
discharge . 

The  claimant's  job  was  spray  painting  cabinets  and  computers.  He 
was  an  excellent  worker.  After  he  sustained  a  scratch  on  the  job, 
he  was  required  to  take  a  drug  test.  He  tested  positive  for 
morphine  and  marijuana.  A  year  later,  over  a  weekend,  off  the  job, 
he  attended  a  wedding  reception,  where  he  had  a  few  lines  of 
cocaine  and  smoked  marijuana.  The  next  day,  when  he  reported  to 
work,  he  was  required  to  take  an  unannounced  drug  test.  The  test 
revealed  traces  of  the  drugs  in  his  system  and  he  was  discharged. 
He  was  then  denied  unemployment  benefits. 

The  claimant  contended  that  the  rule  that  resulted  in  his  discharge 
was  unreasonable  because  it  had  nothing  to  do  with  his  work 
performance,  which  was  excellent,  but,  rather,  with  his  off-duty 
conduct . 
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HELD:  Section  602A  provides,  in  pertinent  part,  that  "misconduct" 
means  a  violation  of  a  "reasonable  rule  . . .  governing  the 
individual's  behavior  in  performance  of  his  work." 

The  goal  of  a  drug- free  workplace  and  substance  abuse  policy  is  to 
create  and  maintain  a  work  environment  free  from  the  adverse 
effects  of  using  drugs.  The  fact  that  an  individual  is  a  good 
worker  whose  job  performance  is  not  yet  affected  by  drugs  does  not 
render  a  drug- free  workplace  policy  and  disciplinary  rules 
unreasonable . 

Here,  the  employer's  rule  was  reasonable.  The  claimant 
deliberately  and  willfully  violated  the  rule.  The  claimant  had 
been  warned  (and,  therefore,  harm  was  irrelevant)  .  All  the 
conditions  for  a  discharge  for  misconduct  under  Section  602A  were 


met . 


Issue/Digest  Code 

MISCONDUCT  / 

MC  270.05 

Docket/Date 

McAlister  v. 

IDES  (1994) 

Authority 

Section  602A 

of  the  Act 

Title 

Intoxication 

and  Use  of  Intoxicants 

Subtitle 

Harm 

Cross  Reference 

None 

Illinois 

law  required 

that  the  Chicago  Transit  Authority  (CTA) 

establish  and  enforce  a  drug  testing  program  consistent  with 
Federal  statutes  and  regulations.  In  addition,  the  CTA  had  to 
maintain  a  drug- free  workplace  policy  to  be  eligible  for  a  grant  or 
contract  from  a  Federal  agency.  The  CTA's  rule  was  that  "an 
employee  may  not  have  a  controlled  substance  ...  in  his  system  from 
the  time  [he]  reports  for  work  until  the  conclusion  of  [his]  work 
day."  The  collective  bargaining  agreement  between  the  CTA  and  the 
union  representing  bus  operators  gave  the  CTA  the  right  to  test  bus 
operators  for  drugs.  The  claimant,  a  CTA  bus  driver,  tested 
positive  for  cocaine  and  the  CTA  discharged  him. 

The  claimant  contended  that  he  could  not  be  denied  unemployment 
benefits  because  Section  602A  requires  that  harm  be  established. 
The  claimant  had  tested  positive  for  residual  traces  of  cocaine, 
which  he  said  he  had  consumed  six  days  earlier,  while  off  the  job. 
According  to  the  claimant,  this  did  not  impair  his  job  performance 
and,  therefore,  did  not  harm  the  CTA. 
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HELD:  In  pertinent  part,  56  Ill.  Adm.  Code  2840.25  defines  "harm" 
to  include  "damage  or  injury  that  could  be  reasonably  foreseen  to 
occur  but  for  the  individual  being  prevented  from  .  .  .  continuing  to 
work."  The  rule  also  provides  an  example: 


"Federal  law  provides  that  a  commercial  carrier  may  not  permit 
its  vehicle  to  be  operated  by  an  individual  if  there  is, 
within  the  individual's  system,  the  presence  of  unlawful, 
controlled  substances  .  .  .  The  presence  of  such  a  substance 
during  working  hours  within  the  system  of  a  commercial  driver 
...  constitutes  harm  to  the  carrier.  To  continue  to  employ 
the  individual  as  a  driver  would  result  in  the  carrier's 
violating  federal  law." 

The  example  extends  to  an  individual  such  as  the  claimant.  The 
United  States  Supreme  Court  has  stated  that  drug  testing  of  persons 
in  safety- sensitive  positions  is  justified.  The  CTA  was  subject  to 
Illinois  and  Federal  laws  regarding  a  drug- free  workplace, 
requiring  that  the  bus  operator  not  be  permitted  to  drive. 
Further,  denying  unemployment  benefits  is  particularly  appropriate 
where,  as  in  the  instant  case,  passing  a  drug  test  was  an  agreed 
condition  of  employment. 


Here,  the  employer  did  not  have  to  show  impairment  or  strange 
conduct  or  await  injury  on  the  job  to  establish  harm. 
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83-BRD-10893/ 9-26-83 

Case  Number/Authority 

1./S-602A 

Manner  Of  Performing  Work 

Subtitle: 


General 


Cross-Reference  ^one 


The  claimant,  a  nurse’s  aide,  restrained  an  uncontrollable  and  abusive  patient 
by  putting  her  in  a  utility  room  near  a  nurse’s  station.  She  used  minimal 
force  and  did  not  injure  the  patient  in  doing  so.  Contrary  to  the  employer's 
rules,  the  claimant  did  not  call  for  assistance.  Howeuer,  at  the  time  of  the 
occurrence,  no  assistance  was  available. 

HELD:  Although  the  claimant  was  in  technical  violation  of  the  employer's  rules, 
she  reacted  to  an  emergency  situation  and  to  the  best  of  her  ability.  It  is 
concluded  that  the  employer  was  not  injured  by  the  claimant's  conduct  and  that 
she  was  discharged  for  reasons  other  than  misconduct  connected  with  her  work  and 
is  not  subject  to  any  disqualification. 


) 


( 
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Manner  Of  Performing  Work 

Subtitle 

General 

Cross-Reference 

None 

The  claimant  was  a  biomedical  support  technician  for  a  period  of  three  years. 

On  the  date  of  his  discharge,  he  was  responsible  for  bacteria  level  tests  for 
persons  given  kidney  dialysis,  and  he  failed  to  run  the  tests  on  two  successive 
days.  He  admitted  that  the  tests  were  one  of  his  primary  responsibilities,  but 
he  forgot  the  tests  the  first  day  because  of  other  duties,  and  he  transferred 
the  job  to  a  co-worker  the  second  day  and  neglected  to  determine  if  the  work 
was  done.  The  claimant  had  infrequently  performed  the  tests  before. 

HELD:  The  claimant  knew  or  should  have  known  that  if  the  tests  were  not 

completed  the  health  and  safety  of  the  employer's  dialysis  patients  could  be 
placed  in  danger,  thus  requiring  a  high  degree  of  care  on  his  part.  The 
claimant's  negligence  recurred  on  successive  days  and  led  to  his  discharge  for 
misconduct  connected  with  his  work.  He  is  disqualified  for  benefits. 
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68  IL.  App.  3rd.  264  (1979) 


Case  Number/Authority 

1./S-602A 


Title: 


Manner  Of  Performing  Wo rk 


Subtitle: 


Accident 


Cross-Reference 


MC  485.55.  Manner  Of  Performing  Work  under  Violation  Of  Company  Rule, 


The  claimant  was  employed  as  a  laborer  for  over  three  years.  Three  weeks  prior 
to  his  discharge,  he  was  made  a  millwright  helper  performing  maintenance  work 
in  basic  oxygen  furnace  operations.  On  the  date  of  the  incident  which  caused 
his  discharge,  he  and  a  millwright  were  working  on  a  large  and  heavy  vessel 
which  transported  molten  metals  directly  above  a  crew  of  maintenance  employees. 
In  accordance  with  well-known  and  posted  company  safety  rules,  the  maintenance 
foreman  placed  a  safety  tag  on  the  power  switch  to  the  "tilt  control"  of  the 
vessel  which  warned  that  the  penalty  for  unauthorized  removal  of  the  tag  was 
a  discharge.  This  "warning"  was  also  contained  in  the  safety  rules  booklet 
which  was  distributed  to  all  employees.  The  claimant  was  well  aware  of  the 
rule. 

Disregarding  the  safety  tag  warning,  the  claimant  removed  the  tag  and  threw  the 
power  switch,  causing  the  massive  vessel  to  "slip."  He  claimed  that  the 
millwright  (a  non-supervisory  employee)  had  asked  him  to  remove  the  tag  and  that 
he  did  not  know  that  he  was  violating  the  company  rule.  He  was  discharged  for 
violating  the  safety  rules  and  endangering  the  lives  of  the  maintenance  crew. 


:  p  . 


Issue 
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Page  Number 

2 

MISCONDUCT 

MC  300.1 

68  IL.  App. 

3rd.  26 

4  (1979) 

HELD:  A  wilful  disregard  of  employment  rules  constitutes  misconduct  connected 

with  the  work,  but  other  examples  of  misconduct  may  exist  where,  as  here,  the 
circumstance  may  lack  intent  by  the  employee.  Misconduct  also  includes  acts 
by  an  employee  involving  such  a  magnitude  of  danger  to  others  that  to  award 
unemployment  benefits  would  clearly  violate  the  overriding  policy  of  promoting 
public  welfare.  Each  case  must  be  determined  in  accordance  with  the  facts 
involved. 

The  claimant  had  been  aware  of  the  safety  rule  he  breached  since  his  employ¬ 
ment  began  three  years  earlier.  He  was  aware  of  the  potential  danger  of  the 
machinery  and  the  company's  regulations  concerning  redtagging  procedures. 

He  was  reminded  of  the  importance  of  the  tagging  rules  by  the  language  of 
the  tag  itself,  which  stated  that  the  penalty  for  unauthorized  removal  was 
discharge. 

That  he  did  so  at  the  request  of  another  employee  does  not  minimize  his 
blatant  failure  to  follow  a  well-published  and  mandatory  company  procedure. 

In  so  doing,  he  endangered  the  lives  of  employees  working  below  the  vessel. 
Therefore,  he  was  discharged  for  misconduct  connected  with  his  work  and  is 
ineligible  for  benefits. 


Issue/Digest  Cods 

MISCONDUCT  /  MC  300.1 

Docket/Dtte 

Barry  Pesce  v.  Board  of  Review,  No.  86-2049  (1987) 

Authority 

Section  602A  of  the  Act 

Title 

Manner  of  Performing  Work 

Subtitle 

Accident 

Cross  Reference 

MC  5.05,  Misconduct,  Definition 

The  claimant  was  employed  as  a  driver  in  a  medicar  used  to 
transport  patients  to  and  from  hospitals  and  nursing  homes. 
During  the  3-1/2  months  he  was  employed  he  was  involved  in  4 
accidents  with  the  employer's  vehicle.  Each  of  these  accidents 
occurred  while  the  claimant  was  backing  up  and  resulted  in  the 
claimant's  vehicle  striking  a  stationary  object.  There  were  no 
patients  in  the  medicar  at  the  time  of  these  accidents  and  none 
of  the  accidents  caused  severe  damage. 

The  employer  had  a  rule  that  2  accidents  with  the  employer's 
vehicle  would  result  in  discharge;  but,  because  the  employer  did 
not  know  how  many  of  the  accidents  might  have  been  the 
claimant's  fault,  the  employer  did  not  discharge  him  until  after 
his  4th  accident. 

The  Board  of  Review  stated  that  the  claimant  was  discharged  due 
to  his  inability  to  back  up  the  employer's  vehicle.  The  Board 
then  went  on  to  equate  the  claimant's  inability  to  back  up  the 
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vehicle  with  gross  indifference  to  the  interests  of  the 
employer,  because,  if  the  claimant  had  continued  on  that  course, 
there  was  the  potential  of  the  claimant  injuring  or  aggravating 
an  existing  injury  of  one  of  the  patients  who  relied  on  him  for 
transportation.  The  Board  concluded  that  this  was  misconduct. 

The  claimant  contended  that,  even  if  he  may  have  been  properly 
and  justifiably  discharged,  his  actions  did  not  constitute 
misconduct. 

HELD:  Every  justifiable  discharge  does  not  disqualify  the 

discharged  employee  from  receiving  unemployment  benefits.  An 
employee's  conduct  may  be  such  that  the  employer  may  properly 
discharge  him.  Such  conduct  might  not,  however,  constitute 
"misconduct  connected  with  the  work." 

Misconduct  is  defined  as  conduct  evincing  such  willful  or  wanton 
disregard  of  an  employer's  interests  as  is  found  in  deliberate 
violations  or  disregard  of  standards  of  behavior  which  the 
employer  has  the  right  to  expect  of  its  employee,  or  in 
carelessness  or  negligence  of  such  degree  or  recurrence  as  to 
manifest  equal  culpability. 

In  this  case,  the  record  showed  that  the  claimant  had  4 
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accidents  with  stationary  objects  while  backing  up  in  the 
employer's  vehicle.  But,  there  was  no  evidence  of  deliberate 
conduct  or  a  willful  or  wanton  disregard  of  the  employer's 
interests.  Similarly,  there  was  no  evidence,  other  than  the 
fact  that  the  accidents  occurred,  to  indicate  that  the 
claimant's  conduct  could  be  characterized  as  carelessness  or 
negligence  of  such  a  degree  or  recurrence  as  to  manifest  equal 
culpability.  In  short,  there  was  no  showing  of  an  unreasonable 
and  improper  course  of  conduct  from  which  could  be  imputed  a 
lack  bf  proper  regard  for  the  employer’s  interests. 


The  claimant  was  allowed  benefits  without  disqualification  under 
Sectibn  602A. 
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Loveland  Manaaement  Coro  v.  IDES,  No.  2-87-0687  (1988} 

Authority 

Section  60 2 A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Duties  Not  Discharged 

Cross  Reference 

None 

. 

The  claimant  was  hired  to  be  the  maintenance  man  for  a  complex 
of  91  apartments  and  30  townhouses.  The  employer’s  witness,  the 
president  of  the  complex's  management  corporation,  testified 
that  the  claimant’s  neglect  of  duties  led  her  to  discharge  him. 

The  employer's  witness  testified  that  she  instructed  the 
claimant  to  have  a  sewer  main  rodded  out.  This  was  not  done, 
and  3  apartments  were  flooded  by  sewage.  Further,  3  days  after 
the  flooding,  the  claimant  had  still  not  cleaned  out  the  flooded 
apartments . 

The  employer's  witness  also  testified  that  the  village  fire 
inspector  had  listed  17  safety  violations  at  the  complex, 
including:  lint  collecting  behind  clothes  dryers,  garbage  near 

a  furnace,  and  an  inoperative  fire  alarm  system. 

Finally,  on  the  claimant's  last  day  of  work,  the  witness  ' 
observed  that  garbage  had  piled  up  in  the  chutes,  the  lobby  of 
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the  building  was 

dirty. 

and  the  lawn 

had  not  been  cut. 

When  the 

claimant,  wearing  only  shorts  and  sandals,  met  her  at  the 
management  office,  she  immediately  discharged  him. 

The  claimant  testified  that  he  had  had  little  experience  as  a 
maintenance  man  and  that  the  employer  knew  this  when  he  was 
hired.  He  stated  that,  in  addition  to  his  regular  maintenance 
duties,  he  was  required  to  paint  townhouses.  With  respect  to 
the  garbage  situation,  he  stated  that  the  residents  were  in  the 
habit  of  throwing  their  garbage  on  the  floor  of  the  garbage 
room,  but  that  he  always  cleared  it  up  at  the  end  of  the  day. 

As  to  the  lawn,  he  agreed  that  it  might  have  been  high  in  some 
places,  but  that  was  due  to  the  fact  that  the  complex  was  large 
and  that  it  would  have  been  nearly  impossible  to  cut  all  the 
grass  at  one  time  even  if  he  did  not  have  the  number  of  duties 
he  had.  Also,  the  claimant  pointed  out  that  at  one  point  he  had 
been  prepared  to  quit  but  the  employer  persuaded  him  to 
continue.  Finally,  after  he  was  discharged,  the  employer  hired 
2  people  to  perform  the  duties  he  had  been  assigned. 

HELD:  The  intended  meaning  of  the  term  "misconduct"  is  limited 
to  conduct  evincing  such  willful  or  wanton  disregard  of  an 
employer's  interests  as  is  found  in  deliberate  violations  or 
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disregard  of  standards  of  behavior  which  the  employer  has  the 
right  to  expect  of  its  employee,  or  in  carelessness  or 
negligence  of  such  degree  or  recurrence  as  to  manifest  equal 
culpability,  wrongful  intent  or  evil  design,  or  to  show  an 
intentional  and  substantial  disregard  of  the  employer's 
interests  or  of  the  employee's  duties  and  obligations  to  his 
employer. 

In  short,  an  employer  may  be  justified  in  discharging  an 
individual  due  to  that  individual's  inability  to  perform  his 
work;  but,  a  misconduct  disqualification  requires  a  showing  of 
willfulness  or  gross  negligence,  something  more  than  inability 
to  perform  the  work. 

In  this  case,  the  claimant  was  the  sole  maintenance  man  for  a 
complex  of  91  apartments  and  30  townhouses.  While  his  weak  job 
performance  may  have  justified  his  discharge,  he  was  discharged 
due  to  his  inability  to  perform  his  work  to  the  employer's 
satisfaction  and  not  because  of  willfulness  or  gross  negligence. 

Benefits  were  allowed  without  disqualification. 
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2./S-602A 


Title 

Manner  Of  Performing  Work 

Subtitle: 

Accident 

Cross-Reference  M 

None 

The  claimant  worked  for  the  employer  as  a  school  bus  driver.  While  driving  her 
school  bus,  the  claimant  switched  on  a  blower  fan  which  did  not  work.  She  then 
looked  down  to  see  if  the  switch  was  turned  on  and  struck  a  telephone  pole  and 
damaged  the  vehicle.  Three  days  prior  to  this  accident,  the  claimant  had  been 
verbally  warned  for  careless  and  inattentive  driving.  The  claimant  was  imme¬ 
diately  suspended  following  her  last  accident  and  subsequently  discharged. 


The  claimant  admitted  fault  in  looking  away  at  the  bus  panel  board  while 
driving,  but  she  correctly  testified  that  this  was  her  first  accident. 


HELD:  In  view  of  recent  warnings  from  the  employer  concerning  the  claimant's 

inattentive  driving  habits,  her  conduct  in  diverting  her  attention  to  a  panel 
in  her  vehicle  while  driving  constituted  negligence  to  such  a  degree  as  to 
exhibit  a  wilful  disregard  of  duties  owed  the  employer.  The  claimant  was 
discharged  for  misconduct  connected  with  work  and  is  ineligible  to  receive 


benefits . 
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Cross-Reference  >T 

None 

The  claimant  was 

employed  as  a  truck  driver. 

He  was  discharged  after  the  truck 

he  was  driving  hit  the  underside  of  a  bridge,  which  caused  damage  to  the  trailer. 
The  claimant  knew  that  the  city  had  removed  2  inches  of  asphalt  from  the  street 
under  the  bridge  to  allow  trucks  to  use  the  route  in  servicing  this  section  of 
the  city.  He  knew  the  height  of  the  bridge  and  had  driven  other  trailers  under 
the  bridge  without  difficulties. 


HELD:  No  misconduct  can  be  found  if  the  damage  to  the  equipment  or  materials  is 

caused  by  ordinary  negligence  in  isolated  cases  by  good  faith  errors  in  judgment. 

The  claimant  did  not  act  wilfully  or  wantonly  in  disregard  of  the  employer's 
interest.  He  was  discharged  for  reasons  other  than  misconduct  connected  with 
his  work  and  is  not  disqualified  for  benefits. 
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1./S-602A 

Manner  Of  Performing  Work 

Subtl,le  Judgment 

Cross-Reference  jqone 

The  claimant  worked 

in  maintenance  for  nine  months  and  was  discharged  for 

removing  two  broken  locks  from  doors  to  common  hallways  in  an  apartment 
building. 

The  claimant  had  been  told  by  his  supervisor  that,  when  any  locks  to  common 
hallways  were  broken,  he  should  remove  the  lock,  take  it  to  the  main  office, 
and  bring  it  to  a  local  lock  company  for  repair  or  replacement. 

Approximately  one  week  before  he  was  discharged,  the  claimant  was  informed  that 
two  locks  on  doors  in  building  number  seven  were  inoperable.  One  of  the  locks 
had  a  key  jammed  in  it,  and  the  other  was  broken  and  could  not  be  opened, 
thereby  denying  tenants  access  to  their  apartments.  The  claimant's  supervisor 
was  on  vacation,  and  the  man  taking  his  place  was  unavailable.  The  claimant 
removed  the  two  locks  and  brought  them  to  the  main  office.  The  resident  manager 
became  angry  at  the  claimant  because  she  wanted  to  know  which  tenant  had  broken 
off  his  key  in  one  of  the  locks.  When  the  claimant's  supervisor  returned  from 
his  vacation,  the  claimant  was  discharged  upon  the  recommendation  of  the  resident 
manager . 
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HELD:  The  claimant  performed  his  duties  in  accordance  with  what  he  believed 

to  be  standard  operating  procedure.  He  did  not  act  with  any  intentional 
disregard  for  the  interests  of  the  employer,  and  he  could  not  reasonably  be 
expected  to  know  that  his  conduct  would  jeopardize  his  employment.  The 
claimant  was  discharged  for  reasons  other  than  misconduct  connected  with  his 
work  and  is  not  subject  to  any  disqualifications. 
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Title 


Manner  Of  Performing  Work 


Subtitle 


Quality  Of  Work 


Cross-Reference 


None 


The  claimant  worked  part-time  as  a  pharmacy  technician  for  almost  a  year,  and  he 
was  discharged  because  he  mislabeled  medical  bottles,  which  could  have  been 
potentially  hazardous  to  the  patients  of  the  hospital.  He  was  responsible  for 
reading  the  medication  profiles,  as  clarified  by  the  pharmacist,  and  filling  the 
containers  with  proper  medication  for  each  patient.  He  had  received  a  technician 
training  manual  and  had  participated  in  a  work  enhancement  program.  Before  his 
discharge,  the  claimant  had  received  two  prior  warnings  for  mislabeling. 

HELD:  The  claimant  was  trained  to  perform  a  certain  job  which  required  dili¬ 

gence  and  accuracy  at  the  risk  of  dispensing  potentially  hazardous  drugs  to 
patients.  Nevertheless,  the  claimant  repeatedly  mislabeled  medical  bottles 
which  could  have  resulted  in  serious  problems  for  the  patients  and  the  employer. 
The  claimant  had  been  warned  previously  regarding  the  need  to  be  more  careful 
and  to  perform  properly. 

This  is  not  a  case  of  inefficiency  or  the  failure  to  perform  to  the  employer’s 
expectation  as  the  result  of  inability  or  incapacity,  inadvertencies,  or  ordinary 
negligence.  The  claimant's  conduct  was  evidence  of  carelessness  and  negligence 
to  a  gross  degree  and  in  disregard  of  the  duties  and  obligations  the  claimant 
owed  to  the  employer.  The  claimant  was  discharged  for  misconduct  connected  with 
the  work,  and  he  is  ineligible  for  benefits. 
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Title 

Manner  Of  Performing  Work 

Subtitle 

Quality  Of  Work 

Cross-Reference 

None 

The  claimant  was  last  employed  as  a  salesman  and  men's  clothing  department  manager. 

The  claimant's  duties  consisted  of  keeping  a  daily  record  of  department  inventory; 
supervising  full  and  part  time  employees;  taking  an  accurate  count  of  the  suits, 
coats,  and  slacks;  transfers  in  and  out  of  the  department;  and  recording  the 
mark-ups  and  mark-downs  of  department  merchandise.  When  the  semi-annual  inventory 
was  taken,  the  employer  found  that  the  counting  of  suits,  sport  coats  and  slacks 
had  been  incorrectly  recorded,  and,  as  a  consequence,  the  claimant  was  relieved 
of  the  responsibility  of  the  daily  count. 

Subsequently,  the  men's  clothing  buyer  informed  the  store  manager  that  the 
claimant  had  failed  to  record  numerous  pairs  of  slacks  in  the  correct  department 
number,  and  on,  the  following  day,  the  claimant  made  the  same  mistake.  He  was 
then  discharged. 

The  claimant  had  received  proper  training  in  his  work,  and  he  was  advised  of  his 
responsibilities . 

HELD:  The  claimant  was  discharged  for  his  failure  to  perform  his  work  for  the 

employer's  satisfaction.  Although  the  employer  may  well  have  been  justified  in 
discharging  the  claimant,  the  claimant's  errors  were  not  the  result  of  his  wilful 
refusal  to  follow  instructions.  Therefore,  the  claimant  was  discharged  for 
reasons  other  than  misconduct  connected  with  his  work  and  was  not  subject  to  any 
disqualif ication. 
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84-BRD-1589/ 1-31-84 

Case  Number/Authority 

3./S-602A 

Manner  Of  Performing  Work 

Quality  Of  Work 

Cross-Reference  „ 

None 

The  claimant  was  an  operator-cashier  who  had  received  oral  and  written  warnings 
and  a  suspension  because  her  cash  drawer  did  not  balance.  When  she  had  another 
shortage,  she  was  discharged.  The  claimant  followed  established  procedures  and 
was  performing  the  job  to  the  best  of  her  ability.  The  employer  contended  that 
the  shortage  occurred  because  of  the  claimant's  carelessness. 

HELD:  Where  a  worker  has  been  discharged  for  the  poor  quality  of  her  work 

performance,  the  primary  concern  is  whether  she  was  capable  of  doing  better. 
Care  must  be  exercised  to  distinguish  between  those  cases  where  she  knowingly 
failed  to  perform  to  the  best  of  her  ability,  and  those  cases  where  the  work 
assignments  were  beyond  her  capability. 

In  this  case,  the  claimant  did  not  meet  the  employer's  expectations  and  this 
was  due  to  incompetency,  which  is  not  misconduct  under  the  Act.  The  claimant 
was  not  disqualified  for  benefits. 
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84-BRD-4287 73-29-84 

Case  Number/Authorlty 

1./S-602A 

Manner  Of  Performing  Work 

Subtitle  .  _  , 

Quantity  of  Work 

Cross-Reference 

None 


The  claimant  objected  to  the  employer’s  wage  scale.  He  was  discharged  after 
eight  months  when  he  continued  to  limit  his  production  to  a  level  he  considered 
commensurate  with  the  wages  he  was  being  paid. 

HELD:  The  failure  to  produce  the  required  quantity  of  work  was  due  solely  to 

the  claimant’s  dissatisfaction  with  the  wage  scale,  and  it  was  not  due  either 
to  his  physical  or  mental  inability  to  do  the  work,  or  because  the  employer 
failed  to  give  him  sufficient  time  to  meet  the  standards.  Accordingly,  the 
claimant  was  discharged  for  misconduct  connected  with  his  work,  and  he  is 
disqualified  for  benefits. 


Misconduct 
Neglect  of  Duty- 


Neglect  of  Duty- 

310.  05  -  General 

310.1  -  Duties  not  Discharged 

310.15  -  Personal  Comfort  and  Conveniences 


310.2 


Temporary  Lessation  of  Work 
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Case  Number/Authority 

1./S-602A 

Neglect  Of 

Duty 

Subtitle  _  „  _  .  ,  , 

Duties  Not  Discharged 

Cross-Reference 

None 

The  claimant  was 

a  licensed  practical  nurse. 

The  employer  cited  three  separate 

instances  in  which  the  claimant  had  dispensed  improper  care  to  the  patients. 

The  last  infraction,  which  led  to  her  discharge,  was  her  failure  to  record  the 
medication  and  the  diet  that  she  had  given  a  particular  patient.  The  claimant 
stated  that  she  did  not  record  the  information  because  she  was  called  away  when 
a  doctor  came  to  her  floor.  The  claimant  admitted  to  these  infractions.  She 
had  received  prior  warnings. 


HELD:  Despite  prior  warnings,  the  claimant  did  not  increase  her  attention  to 

her  work  and  was,  therefore,  derelict  in  her  duty.  The  claimant  was  discharged 
for  misconduct  connected  with  her  work,  and  she  is  ineligible  for  benefits. 
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2./S-602A 

Title 


Neglect  Of  Duty 


Subtitle: 


Duties  Not  Discharged 


Cross-Reference 


None 


The  claimant  worked  for  the  employer  as  a  security  guard.  While  he  was  on  duty, 
he  received  a  telephone  call  from  the  security  guard  that  was  to  relieve  him 
saying  that  he  would  be  five  minutes  late.  When  the  relief  guard  did  not  report, 
the  claimant  left  his  assigned  post  without  authorization  and  without  explaining 
the  situation  to  the  employer.  He  was  discharged. 

HELD:  Leaving  a  security  guard  post  without  authorization  or  reporting  the 

fact  that  the  relief  had  not  appeared  is  misconduct  connected  with  work. 
Therefore,  the  claimant  was  discharged  for  misconduct  connected  with  his  work 
and  is  disqualified  for  benefits. 
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Tltle  Neglect  Of  Duty 

Personal  Comfort  And  Convenience 

Cross-Reference  .. 

None 

The  claimant  worked  as  a  process  control  techinician  on  the  night  shift.  A 
security  guard  testified  that  he  discovered  the  claimant  asleep  on  a  mail 
table  at  4:45  a.m.  and  that  the  claimant  did  not  respond  when  spoken  to.  The 
guard  reported  the  incident. 

The  claimant’s  supervisor  testified  that  the  claimant  was  scheduled  for  a  lunch 
break  from  5:00  to  5:40  a.m.  and,  when  confronted,  the  claimant  had  told  him 
that  he  could  not  remember  when  he  had  taken  lunch  but  that  he  had  used  that 
time  to  sleep.  The  claimant  had  not  signed  out  for  lunch  as  required,  and  his 
contention  that  he  was  sleeping  on  his  own  time  could  not  be  verified.  The 
claimant  subsequently  told  the  supervisor  that  he  had  switched  lunch  periods 
with  a  co-worker  who  took  lunch  at  4:00  a.m.,  but,  when  the  supervisor  telephoned 
the  co-worker  for  verification,  she  told  him  that  she  could  not  recall  making 
such  an  arrangement. 

The  claimant  testified  that  he  had  not  signed  out  because  he  and  his  co-workers 
kept  records  in  a  haphazard  manner,  filling  them  out  when  they  remembered. 

HELD:  The  claimant  knew  or  should  have  known  that  sleeping  on  the  job  during 

working  hours  might  lead  to  his  dismissal.  He  was  discharged  for  misconduct 
connected  with  his  work  and  is  disqualified  for  benefits. 
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84-BRD-284 3/2-29 -84 

Case  Number/Authority 


1./S-602A 


Title 

Neglect  Of  Duty 

Subtitle 

Temporary  Cessation  Of  Work 

Cross-Reference  None 

The  claimant  was  discharged  for  leaving  his  work  location.  The  claimant  had 
been  warned  on  at  least  three  previous  occasions  not  to  leave  his  work  station 
to  visit  another  department.  The  claimant  said  that  there  were  parts  that  he 
needed  from  that  department  in  order  to  perform  his  job,  but  he  never  gave  this 
information  to  his  supervisor,  and  the  employer  denied  it.  On  his  last  day  at 
work,  he  was  discharged  when  he  committed  the  same  act. 

HELD:  The  claimant  had  been  repeatedly  warned  not  to  leave  his  work  station 

to  visit  another  department,  and  there  was  no  compelling  reason  for  the 
cessation  of  work  or  for  failing  to  obtain  prior  authorization.  When  he 
persisted  in  deliberately  disregarding  the  warnings,  his  resulting  discharge 
was  for  misconduct  connected  with  the  work,  and  the  claimant  is  disqualified 
for  benefits. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  310.15 

Docket/Date 

ABR-83-14494  /  11-21-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Making  Sexual  Advances  During  Working  Hours 

Cross  Reference 

MC  390.25,  Fellow  Employees;  MC  485.05,  Company  Rule 

After  the  claimant,  a  meat  cutter,  made  a  statement  of  a  sexual 
nature  to  a  female  co-worker,  he  was  warned  by  his  employer  that 
any  repetition  of  the  event  would  lead  to  his  discharge. 
Subsequently,  the  employer  made  an  arrangement  through  which  it 
employed  high  school  girls  in  a  learning  program.  When  it  became 
known  to  the  employer  that  from  time  to  time  the  claimant  made 
statements  of  a  sexual  nature  to  some  of  these  employees,  he  was 
discharged. 

Some  of  the  female  workers  believed  that  the  claimant's  discharge 
was  too  harsh  a  penalty. 

HELD:  The  work  place  is  a  place  where  work  is  performed.  It  is 

not  a  place  where  one  makes  sexual  arrangements.  A  worker  who 
does  so  does  so  at  his  peril.  Whatever  interferes  with  the 
normal  operation  of  the  employer's  business  damages  the  best 
interest  of  the  employer. 

Even  if  the  conduct  is  not  patently  offensive,  amounting  only  to 
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excessive  conversation,  if  it  is  established  that  the  worker 
persisted  in  such  conduct  despite  warnings  or  reprimands,  his 
discharge  will  be  for  misconduct. 

In  the  instant  case,  it  was  immaterial  that  some  of  the  female 
workers  considered  the  claimant's  discharge  too  harsh  a  penalty. 
The  claimant  had  been  warned.  His  persistence  in  making  comments 
of  a  sexual  nature  that  had  nothing  to  do  with  his  work 
constituted  misconduct. 
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Docket/Date 

ABR-85-7221  /  3-13-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Personal  Convenience  (Taking  Personal  Telephone  Calls) 

Cross  Reference 

MC  485.7,  Violation  of  Company  Rule 

The  employer's  rules  provided  that  workers  should  make  and/or 
accept  personal  telephone  calls  only  during  breaks  or  lunch  hour, 
or  in  the  case  of  emergencies.  The  claimant,  an  Apprentice  Photo 
Re-toucher,  had  been  warned  to  discontinue  his  practice  of 
accepting  personal  telephone  calls  at  his  work  station  during 
business  hours.  Nonetheless,  the  claimant  continued  to  receive 
personal  telephone  calls,  until,  finally,  the  employer  discharged 
him  for  that  reason.  The  claimant  contended  that  the  only  reason 
he  continued  to  accept  personal  phone  calls  was  that  the 
switchboard  operator  had  put  the  calls  through  to  him,  and, 
therefore,  he  could  not  be  held  responsibile  for  accepting  the 
calls . 

HELD:  Excessive,  non-work  related  (telephone)  conversations 

which  waste  the  employer's  time  and  interfere  with  the  normal 
operation  of  the  employer's  business  may  constitute  misconduct. 

If  the  worker  knows,  or  should  know,  that  he  should  desist,  then 
his  actions  will  constitute  misconduct.  In  the  instant  case,  the 
claimant  had  been  put  on  notice,  both  by  the  employer's  stated 
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rule  and  by  specific  warnings.  The  claimant’s  contention  that  he 
did  not  have  the  ability  to  desist  was  without  merit:  He  could 
have  told  his  family,  relatives,  friends  and  acquaintances  to 


call  him  at  designated  times,  other  than  working  hours.  His 
actions  constituted  misconduct. 
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Authority 

Section  602A  of  the  Act 

Title 

Manner  of  Performing  Work 

Subtitle 

Personal  Comfort  and  Convenience  (Sleeping) 

Cross  Reference 

MC  495.7,  Violation  of  Company  Rule 

The  claimant  worked  alone  in  a  tower  where  she  was  responsible 
for  forwarding  elevated  trains  beyond  a  checkpoint.  One  day, 
trains  were  delayed  at  her  checkpoint  and  radio  calls  to  her 
went  unanswered.  Her  supervisor  came  to  the  tower,  but  was  not 
admitted  until  he  banged  repeatedly  on  the  door.  He'd  awakened 
the  claimant,  who,  rather  than  offering  any  explanation, 
demanded  to  know  why  the  supervisor  had  come  to  her  work  area. 

HELD:  When  a  worker  purposely  takes  a  nap  when  she  should  be 

performing  her  job,  her  conduct  is  willful  and  constitutes 
misconduct.  Here,  the  claimant  purposely  took  a  nap.  She  was 
discharged  for  misconduct. 
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Docket/Date 

ABR-85-5412  /  12-27-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Temporary  Cessation  of  Work 

Cross  Reference 

None 

The  claimant  had  been  scheduled  to  work  the  11  p.m.  to  7  a.m. 
shift.  She  was  discharged  after  she  left  work,  without 
permission,  at  3:30  a.m. 

• 

The  claimant's  foreman  had  come  to  work  drunk  and  was  mistreating 

the  claimant  by  bumping  against  her  and  hitting  her  on  the  "rear 

0 

end."  Also,  because  the  claimant's  last  name  rhymed  with 
"salami,"  the  foreman  kept  referring  to  his  "Polish  sausage." 

The  claimant  sought  assistance  from  other  foremen  on  the 
premises.  The  other  foremen  refused  to  try  to  do  anything  about 
her  foreman's  conduct,  refused  to  report  the  matter  to  superiors, 
and  refused  to  provide  the  claimant  with  those  superiors' 
telephone  numbers.  On  account  of  her  foreman's  continuing 
conduct,  the  claimant  left  work.  Her  attempts  to  discuss  the 
matter  with  the  employer  later  that  day  were  rebuffed;  she  had 
already  been  discharged  for  leaving  work  early. 

HELD:  When  a  worker  has  been  discharged  for  ceasing  work  without 

authorization,  or  for  leaving  work  early  without  authorization. 
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the  following  factors  should  be  considered: 

1  -  The  worker's  reason(s)  for  ceasing  to  work; 

2  -  The  worker's  reason(s)  for  failing  to  obtain 

authorization; 

3  -  The  length  of  time  the  worker  failed  to  work; 

4  -  The  seriousness  of  the  work  cessation  in  terms 

of  damage  to  the  employer's  interests. 

Generally,  if  the  worker's  reason  for  ceasing  work  and  her  reason 
for  failing  to  obtain  prior  authorization  are  both  so  compelling 
as  to  constitute  good  cause,  her  actions  will  not  constitute 
misconduct,  unless  she  has  unnecessarily  prolonged  the  work 
cessation,  resulting  in  damaging  consequences  for  the  employer. 

In  the  instant  case,  the  claimant  left  early  because  she  was 
being  mistreated  by  a  drunken  foreman;  this  constituted  good 
cause.  Her  reasonable  attempts  to  remedy  the  situation  were 
unsuccessful;  she  had  no  alternative  but  to  leave  without 
authorization.  The  evidence  established  that  the  claimant  did 
not  unnecessarily  prolong  the  cessation  of  work.  The  evidence 
did  not  indicate  that  the  employer  suffered  any  harm. 

The  claimant  was  not  subject  to  a  disqualification  under  Section 
602A. 
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Docket/Date 

ABR-85-6603  /  1-29-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Temporary  Cessation  of  Work 

Cross  Reference 

MC  485.1,  Violation  of  Company  Rule 

The  claimant,  a  Parking  Enforcement  Officer,  had  received 
warnings  and  a  suspension  for  neglect  of  duty.  On  the  morning  of 
her  discharge,  she  was  warned  about  "going  out  of  service" 
(shutting  off  radio  contact)  without  giving  headquarters  her 
location  and  a  reason.  One  hour  after  returning  from  lunch,  and 
10  minutes  before  a  scheduled  break,  the  claimant  shut  off  radio 
contact  with  headquarters,  without  giving  her  location  or  a 
reason.  She  was  discharged. 

The  claimant  stated  that  an  "emergency"  had  prevented  her  from 
complying  with  the  employer's  directive.  The  emergency  was  that 
she  wished  to  go  to  the  bathroom. 

HELD:  When  a  worker  has  been  discharged  because  she  ceased  work 

without  authorization,  or  because  she  left  work  early  without 
authorization,  the  following  factors  should  be  considered: 

1  -  The  worker's  reason(s)  for  ceasing  to  work; 

2  -  The  worker’s  reason(s)  for  failing  to  obtain 

authorization; 

3  -  The  length  of  time  the  worker  failed  to  work; 
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The  seriousness  of  the  work  cessation  in  terms  of 
damage  to  the  employer's  interest. 


In  the  instant  case,  the  claimant  did  not  have  good  cause  for 
failing  to  notify  the  employer  before  "going  out  of  service." 

Her  proferred  justification  was  contrary  to  the  weight  of  human 
experience:  Except  for  illness  or  physical  dysfunction,  neither 

of  which  the  claimant  cited  to  have  existed,  the  need  to  go  to 
the  toilet  does  not  come  without  warning.  Such  warning  would 
have  been  sufficient  for  the  claimant  to  have  notified 
headguarters . 

If  a  worker  does  not  have  good  cause,  either  for  ceasing  work  or 
failing  to  obtain  authorization,  then  a  determination  of 
misconduct  depends  upon  how  substantially  the  worker  has  violated 
the  standard  of  behavior  expected  of  her.  Generally,  brief 
cessations  of  work  do  not  constitute  misconduct.  However,  if  a 
worker  has  been  warned  about  such  behavior,  or  is  aware  that  the 
cessation  of  work  may  be  detrimental  to  the  employer's  interests, 
then  the  worker's  actions  will  constitute  misconduct. 

In  light  of  the  warnings  the  claimant  had  received,  her  failure 
to  keep  her  employer  informed,  even  for  a  short  period  of  time, 
constituted  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  310.15 

Docket/Date 

ABR-83-14494  /  11-21-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Making  Sexual  Advances  During  Working  Hours 

Cross  Reference 

MC  390.25,  Fellow  Employees;  MC  485.05,  Company  Rule 

After  the  claimant,  a  meat  cutter,  made  a  statement  of  a  sexual 
nature  to  a  female  co-worker,  he  was  warned  by  his  employer  that 
any  repetition  of  the  event  would  lead  to  his  discharge. 
Subsequently,  the  employer  made  an  arrangement  through  which  it 
employed  high  school  girls  in  a  learning  program.  When  it  became 
known  to  the  employer  that  from  time  to  time  the  claimant  made 
statements  of  a  sexual  nature  to  some  of  these  employees,  he  was 
discharged. 

Some  of  the  female  workers  believed  that  the  claimant's  discharge 
was  too  harsh  a  penalty. 

HELD:  The  work  place  is  a  place  where  work  is  performed.  It  is 

not  a  place  where  one  makes  sexual  arrangements.  A  worker  who 
does  so  does  so  at  his  peril.  Whatever  interferes  with  the 
normal  operation  of  the  employer's  business  damages  the  best 
interest  of  the  employer. 

Even  if  the  conduct  is  not  patently  offensive,  amounting  only  to 
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excessive  conversation,  if  it  is  established  that  the  worker 
persisted  in  such  conduct  despite  warnings  or  reprimands,  his 
discharge  will  be  for  misconduct. 


In  the  instant  case,  it  was  immaterial  that  some  of  the  female 
workers  considered  the  claimant's  discharge  too  harsh  a  penalty. 
The  claimant  had  been  warned.  His  persistence  in  making  comments 
of  a  sexual  nature  that  had  nothing  to  do  with  his  work 
constituted  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  310.15 

Docket/Date 

ABR-85-7221  /  3-13-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Personal  Convenience  (Taking  Personal  Telephone  Calls) 

Cross  Reference 

MC  485.7,  Violation  of  Company  Rule 

The  employer's  rules  provided  that  workers  should  make  and/or 
accept  personal  telephone  calls  only  during  breaks  or  lunch  hour, 
or  in  the  case  of  emergencies.  The  claimant,  an  Apprentice  Photo 
Re-toucher,  had  been  warned  to  discontinue  his  practice  of 
accepting  personal  telephone  calls  at  his  work  station  during 
business  hours.  Nonetheless,  the  claimant  continued  to  receive 
personal  telephone  calls,  until,  finally,  the  employer  discharged 
him  for  that  reason.  The  claimant  contended  that  the  only  reason 
he  continued  to  accept  personal  phone  calls  was  that  the 
switchboard  operator  had  put  the  calls  through  to  him,  and, 
therefore,  he  could  not  be  held  responsibile  for  accepting  the 
calls . 

HELD:  Excessive,  non-work  related  (telephone)  conversations 

which  waste  the  employer's  time  and  interfere  with  the  normal 
operation  of  the  employer's  business  may  constitute  misconduct. 

If  the  worker  knows,  or  should  know,  that  he  should  desist,  then 
his  actions  will  constitute  misconduct.  In  the  instant  case,  the 
claimant  had  been  put  on  notice,  both  by  the  employer's  stated 
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rule  and  by  specific  warnings.  The  claimant's  contention  that  he 
did  not  have  the  ability  to  desist  was  without  merit:  He  could 
have  told  his  family,  relatives,  friends  and  acquaintances  to 
call  him  at  designated  times,  other  than  working  hours.  His 
actions  constituted  misconduct. 
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Docket/Date 

ABR-85-5412  /  12-27-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Temporary  Cessation  of  Work 

Cross  Reference 

None 

The  claimant  had  been  scheduled  to  work  the  11  p.m.  to  7  a.m. 
shift.  She  was  discharged  after  she  left  work,  without 
permission,  at  3:30  a.m. 

The  claimant's  foreman  had  come  to  work  drunk  and  was  mistreating 
the  claimant  by  bumping  against  her  and  hitting  her  on  the  "rear 
end."  Also,  because  the  claimant's  last  name  rhymed  with 
"salami,"  the  foreman  kept  referring  to  his  "Polish  sausage." 

The  claimant  sought  assistance  from  other  foremen  on  the 
premises.  The  other  foremen  refused  to  try  to  do  anything  about 
her  foreman's  conduct,  refused  to  report  the  matter  to  superiors, 
and  refused  to  provide  the  claimant  with  those  superiors' 
telephone  numbers.  On  account  of  her  foreman's  continuing 
conduct,  the  claimant  left  work.  Her  attempts  to  discuss  the 
matter  with  the  employer  later  that  day  were  rebuffed;  she  had 
already  been  discharged  for  leaving  work  early. 

HELD:  When  a  worker  has  been  discharged  for  ceasing  work  without 

authorization,  or  for  leaving  work  early  without  authorization. 
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the  following  factors  should  be  considered: 

1  -  The  worker's  reason(s)  for  ceasing  to  work; 

2  -  The  worker's  reason(s)  for  failing  to  obtain 

authorization; 

3  -  The  length  of  time  the  worker  failed  to  work; 

4  -  The  seriousness  of  the  work  cessation  in  terms 

of  damage  to  the  employer's  interests. 

Generally,  if  the  worker's  reason  for  ceasing  work  and  her  reason 
for  failing  to  obtain  prior  authorization  are  both  so  compelling 
as  to  constitute  good  cause,  her  actions  will  not  constitute 
misconduct,  unless  she  has  unnecessarily  prolonged  the  work 
cessation,  resulting  in  damaging  consequences  for  the  employer. 

In  the  instant  case,  the  claimant  left  early  because  she  was 
being  mistreated  by  a  drunken  foreman;  this  constituted  good 
cause.  Her  reasonable  attempts  to  remedy  the  situation  were 
unsuccessful;  she  had  no  alternative  but  to  leave  without 
authorization.  The  evidence  established  that  the  claimant  did 
not  unnecessarily  prolong  the  cessation  of  work.  The  evidence 
did  not  indicate  that  the  employer  suffered  any  harm. 

The  claimant  was  not  subject  to  a  disqualification  under  Section 
602A. 
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Docket/Date 

ABR-85-6603  /  1-29-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Neglect  of  Duty 

Subtitle 

Temporary  Cessation  of 

Work 

Cross  Reference 

MC  485.1,  Violation  of 

Company  Rule 

The  claimant,  a  Parking  Enforcement  Officer,  had  received 
warnings  and  a  suspension  for  neglect  of  duty.  On  the  morning  of 
her  discharge,  she  was  warned  about  "going  out  of  service" 
(shutting  off  radio  contact)  without  giving  headguarters  her 
location  and  a  reason.  One  hour  after  returning  from  lunch,  and 
10  minutes  before  a  scheduled  break,  the  claimant  shut  off  radio 
contact  with  headquarters,  without  giving  her  location  or  a 
reason.  She  was  discharged. 

The  claimant  stated  that  an  "emergency"  had  prevented  her  from 
complying  with  the  employer’s  directive.  The  emergency  was  that 
she  wished  to  go  to  the  bathroom. 

HELD:  When  a  worker  has  been  discharged  because  she  ceased  work 

without  authorization,  or  because  she  left  work  early  without 
authorization,  the  following  factors  should  be  considered: 

1  -  The  worker's  reason(s)  for  ceasing  to  work; 

2  -  The  worker's  reason(s)  for  failing  to  obtain 

authorization; 

3  -  The  length  of  time  the  worker  failed  to  work; 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


. 


. 


MISCONDUCT 


4 


MC  310.2 


ABR-85-6603 


The  seriousness  of  the  work  cessation  in  terms  of 
damage  to  the  employer's  interest. 


In  the  instant  case,  the  claimant  did  not  have  good  cause  for 
failing  to  notify  the  employer  before  "going  out  of  service." 

Her  proferred  justification  was  contrary  to  the  weight  of  human 
experience:  Except  for  illness  or  physical  dysfunction,  neither 

of  which  the  claimant  cited  to  have  existed,  the  need  to  go  to 
the  toilet  does  not  come  without  warning.  Such  warning  would 
have  been  sufficient  for  the  claimant  to  have  notified 
headquarters . 

If  a  worker  does  not  have  good  cause,  either  for  ceasing  work  or 
failing  to  obtain  authorization,  then  a  determination  of 
misconduct  depends  upon  how  substantially  the  worker  has  violated 
the  standard  of  behavior  expected  of  her.  Generally,  brief 
cessations  of  work  do  not  constitute  misconduct.  However,  if  a 
worker  has  been  warned  about  such  behavior,  or  is  aware  that  the 
cessation  of  work  may  be  detrimental  to  the  employer's  interests, 
then  the  worker's  actions  will  constitute  misconduct. 

In  light  of  the  warnings  the  claimant  had  received,  her  failure  • 
to  keep  her  employer  informed,  even  for  a  short  period  of  time, 
constituted  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  363.05 

Docket/Date 

ABR-85-3359  /  10-2-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Personal  Appearance 

Subtitle 

Impact  on  Safety 

Cross  Reference 

MC  485.2,  Violation  of  Company  Rule;  MC  485.8 

The  claimant  was  employed  as  a  Carpenter  in  a  nuclear  power 
plant.  His  job  would  require  him  to  work  in  potentially 
radioactive  areas,  where  the  wearing  of  a  securely  fitted  mask, 
to  protect  against  contamination,  was  mandatory.  So  that  the 
claimant's  mask  would  fit  properly,  he  was  requested  to  cut  off 
his  beard.  When  the  claimant  refused  to  cut  off  his  beard,  he 
was  discharged. 

HELD:  Employers  have  the  right  to  prescribe  certain  standards  of 

dress  for  their  employees.  Such  standards  may  be  prescribed 
because  the  employer  wishes  to  maintain  a  certain  "atmosphere," 
or  appearance  of  neatness  or  cleanliness,  or  to  protect 
employees'  safety.  A  rule  requiring  the  wearing  of  certain  items 
deemed  necessary  for  safety  is  generally  reasonable,  unless 
outweighed  by  special  considerations,  and  a  worker  who  is 
discharged  for  a  willful  violation  of  such  a  rule  is  generally 
discharged  for  misconduct  connected  with  his  work.  In  the 
instant  case,  the  employer's  need  for  safety  measures  outweighed 
the  claimant's  interest  in  maintaining  his  beard.  The  claimant's 
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his  employer’s  reasonable  safety 
misconduct  connected  with  his  work  within 
602A. 
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Authority  Sect.  60 2 A  of  the  Act _ 


Title _ Personal  Appearance 

Subtitle _ Hygiene _ 

Cross  Reference  None 


The  claimant  worked  for  an  insurance  company.  The  evidence 
established  that,  after  co-workers  had  complained  about  her  body 
odor,  the  claimant  was  counseled  by  the  employer  about  personal 
hygiene  methods.  Thereafter,  although  the  claimant  decided  not 
to  use  feminine  hygiene  products  recommended  by  the  company 
nurse,  she  did  bathe  daily  and  use  deodorant.  The  claimant's 
hygiene  methods  were  not  effective  in  eliminating  the  odor,  which 
was  the  reason  for  her  discharge. 

HELD:  Although  it  is  the  employer's  right  to  set  standards  for 

its  employees'  neatness  and  cleanliness,  unless  the  employer  can 
establish  that  an  employee  has  willfully  failed  to  comply  with 
those  standards  and  such  non-compliance  may  be  detrimental  to 
others'  health,  safety,  or  morals,  or  to  the  employer's  business, 
a  resulting  discharge  will  not  be  for  misconduct.  In  the  instant 
case,  those  elements  were  not  established.  The  claimant  made  a 
reasonable  effort  to  control  the  problem  of  disturbing  her  co¬ 
workers  with  her  body  odor.  She  did  not  willfully  disregard  the 
employer's  interests  and  her  discharge  was  not  for  misconduct. 
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MISCONDUCT  /  MC  485.05 

Docket/Date 

ABR-85-2212  /  8-21-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Significance  and  Substantial  Harm 

Cross  Reference 

None 

The  claimant  was  employed  as  a  department  store  Cashier  for  5 

years  until  her  discharge  in  December,  1984,  for  violating  her 

employer's  rule,  which  was: 

Friends  and  relatives  when  shopping  should  make 
purchases  from  someone  other  than  yourself  to 
eliminate  misunderstanding. 

On  December  8,  1984,  the  claimant  was  on  her  lunch  break  when  her 
daughter  entered  the  employer's  store.  Her  daughter  selected 
items  to  purchase,  then  stood  in  line,  making  her  way  toward  the 
register.  The  register  was  being  serviced  by  a  Relief  Cashier  at 
the  time.  Then  the  claimant  returned  from  her  lunch  break,  and 
took  over  for  the  Relief  Cashier.  The  claimant  was  unaware  that 
her  daughter  had  been  standing  in  line  until  her  daughter  reached 
the  register  with  her  purchases.  The  claimant  saw  that  all  the 
other  register  lines  were  backed  up,  so  she  did  not  send  her 
daughter  to  another  cashier.  The  claimant  attempted  to  contact 
her  supervisor,  who  was  unavailable.  So,  the  claimant  told  her 
Relief  Cashier  to  stand  by  and  witness  the  transaction  as  the 
claimant  rang  up  her  own  daughter's  purchases.  The  purchases 
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were  rung  up  correctly. 

The  issue  presented  was  whether  the  claimant's  technical 
violation  of  her  employer's  rule  constituted  misconduct  connected 
with  her  work  within  the  meaning  of  Section  602A. 

HELD:  A  discharge  resulting  from  a  violation  of  an  employer's 

rule  is  not,  per  se,  for  misconduct  connected  with  the  work. 
Before  a  discharge  for  a  violation  of  an  employer's  rule  can  be 
construed  as  misconduct,  a  minimum  set  of  conditions  must  be 
satisfied;  among  them:  the  violation  must  be  significant  and  the 
violation  must  tend  to  substantially  harm  the  employer's 
interests.  A  violation  is  not  significant  unless  it  interferes 
with  the  employer's  operations,  or,  if  it  is  minor  or  trivial,  is 
but  the  last  in  a  series  of  actions,  which,  when  viewed  in  their 
entirety,  evidence  a  willful  or  wanton  disregard  of  the  worker's 
obligations  to  her  employer. 

In  the  instant  case,  there  was  no  interference  with  the 
employer's  operations.  Nor  had  the  claimant  been  willfully  or 
wantonly  disregardful  of  her  employer's  interests;  there  was  no 
evidence  that  the  claimant  had  previously  failed  to  observe  the 
rules  or  policies  of  the  employer.  Also,  there  was  little  or  no 
possibility  of  substantial  harm  to  the  employer,  since  the 
claimant  had  taken  steps  to  ensure  that  she  would  ring  up  the 
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prices  correctly,  and  did. 
Accordingly,  the  claimant's 
her  employer's  rule  was  not 
work. 


in  fact,  ring  up  the  prices  correctly, 
discharge  as  a  result  of  violating 
for  misconduct  connected  with  her 
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Docket/Date 

ABR-86-259  /  4-8-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Personal  Appearance 

Subtitle 

Uniform 

Cross  Reference 

MC  485.2,  Violation  of  Company  Rule 

The  claimant  worked  as  a  Porter  in  a  bowling  alley.  While 
working  on  the  day  shift,  he  wore,  per  requirements,  a  red  casual 
shirt.  Before  he  began  working  on  the  night  shift,  he  was 
informed  that  he  would  be  required  to  wear  a  white  shirt,  red 
vest,  and  black  bow  tie.  One  night,  the  claimant  reported  to 
work  not  wearing  the  required  attire.  Although  directed  to  do  so 
by  his  manager,  the  claimant  replied  that  he  did  not  wish  to 
"look  like  a  clown."  The  claimant  was  fired. 

HELD:  Employers  reserve  the  right  to  prescribe  certain  standards 

of  dress  and  appearance  for  their  employees.  Such  rules  may  be 
for  the  purpose  of  establishing  a  certain  "atmosphere"  in  the 
establishment  or  for  making  employees  easily  identifiable  and 
accessible,  and  are  generally  reasonable.  A  willful  violation  of 
such  a  reasonable  rule  may  tend  to  injure  the  employer's 
interests,  and  therefore  constitutes  misconduct. 

In  the  instant  case,  the  claimant  willfully  violated  his 
employer's  reasonable  rule.  His  actions  constituted  misconduct. 
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Docket/Date 

ABR-86-259  /  4-8-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Personal  Appearance 

Subtitle 

Uniform 

Cross  Reference 

MC  485.2,  Violation  of  Company  Rule 

The  claimant  worked  as  a  Porter  in  a  bowling  alley.  While 
working  on  the  day  shift,  he  wore,  per  requirements,  a  red  casual 
shirt.  Before  he  began  working  on  the  night  shift,  he  was 
informed  that  he  would  be  required  to  wear  a  white  shirt,  red 
vest,  and  black  bow  tie.  One  night,  the  claimant  reported  to 
work  not  wearing  the  required  attire.  Although  directed  to  do  so 
by  his  manager,  the  claimant  replied  that  he  did  not  wish  to 
"look  like  a  clown."  The  claimant  was  fired. 

HELD:  Employers  reserve  the  right  to  prescribe  certain  standards 

of  dress  and  appearance  for  their  employees.  Such  rules  may  be 
for  the  purpose  of  establishing  a  certain  "atmosphere"  in  the 
establishment  or  for  making  employees  easily  identifiable  and 
accessible,  and  are  generally  reasonable.  A  willful  violation  of 
such  a  reasonable  rule  may  tend  to  injure  the  employer's 
interests,  and  therefore  constitutes  misconduct. 

In  the  instant  case,  the  claimant  willfully  violated  his 
employer's  reasonable  rule.  His  actions  constituted  misconduct. 
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Docket/Date 

ABR86772  /  6-1-89 

Authority 

Section  602A  of  the  Act 

Title 

Personal  Appearance 

Subtitle 

Rule  about  Long  Hair 

Cross  Reference 

None 

Although  the  employer  did  not  set  any  objective  standard  by 
which  to  measure  hair  length,  it  did  have  a  rule  that  employees 
should  be  "neat."  The  claimant  testified  that  from  time  to  time 
he  would  get  his  hair  cut.  He  thought  that  his  hair  was  the 
"proper"  length.  The  employer  discharged  the  claimant,  feeling 
that  his  hair  was  still  longer  than  it  should  have  been. 

HELD:  Employers  have  the  right  to  prescribe  certain  standards 

for  their  employees.  Such  standards  may  be  prescribed  because 
the  employer  wishes  to  maintain  an  appearance  of  neatness  or 
cleanliness . 

But  misconduct  means  the  violation  of  a  known  and  reasonable 
rule.  Here,  the  employer's  rule  did  not  prescribe  any 
measurable  standard.  Consequently,  it  could  not  be  concluded 
that  the  claimant  was  aware  of  it  or  that  it  was  reasonable. 
Benefits  were  allowed. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


Misconduct 

Relation  of  Offense  to  Discharge 


8 


tr 

-J 

\J\ 


Relation  of  Offense  to  Discharge 


385-05  -  General 


S 


o 

u> 

00 

\n 


o 


MD 

O 


3 


o 


% 


■C* 

cr 

O 


ILLINOIS 

DEPARTMENT  OF 
EMPLOYMENT  SECURITY 


DIGEST  OF 
ADJUDICATION 
PRECEDENTS 


Issue/Digest  Code  j— 

MISCONDUCT/MC  38^.05 


Docket/Date 


Case  Number/Authority 

Sect.  602A  of  the  Act 

Title 

Relation  of  Offense  to 

Discharge 

Subtitle 

Condonation/Employer ' s 

Awareness  of  Act 

Cross-Reference 

MC  190.15,  Evidence,  Weight  and  Sufficiency 

The  claimant  was  employed  by  a  bank,  as  Assistant  to  the  Chief 
Cashier.  The  employer  was  concerned  about  a  recent  loss  of  $4,000, 
and  interrogated  the  claimant,  as  well  as  others,  about  that 
specific  loss.  During  the  course  of  her  interrogation,  the 
claimant  admitted  not  to  an  act  involving  that  $4,000,  but  to  an 
earlier,  distinct  misappropriation  of  funds:  Some  time  earlier, 
the  claimant  had  kept  for  herself  overpayments  made  by  bank 
customers.  The  employer  had  had  no  knowledge  of  the  claimant's 
earlier  actions,  until  she  herself  had  disclosed  them  during  the 
course  of  the  interrogation.  The  employer  then  discharged  the 
claimant  for  her  earlier,  dishonest  acts. 


HELD:  Inasmuch  as  the  employer  was  not  aware  of  the  claimant's 

acts  of  dishonesty  until  the  claimant  admitted  them,  it  cannot  be 
said  that  the  employer  had  condoned  them.  Notwithstanding  the 
claimant's  subsequent  record,  her  admitted  acts  of  dishonesty  were 
inherently  violative  of  the  employment  relationship  and  constituted 
misconduct. 
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Docket/Date 

85-BRD-05894/ 8-14-85 

Case  Number/Authority 

Sect.  602A  of  the  Act 

Relation  of  Offense  to  Discharge 

Title 


General 

Subtitle 

PR  195.05,  Fair  Hearing  and  Due  Process 

Cross-Reference 

The  claimant  worked  in  Sales  for  2  1/2  years.  On  November  29, 

1984,  immediately  after  being  questioned  about  "register 
shortages,"  the  claimant  was  discharged.  He  was  told  that  he  was 
being  discharged  due  to  having  falsified  his  application  for 
employment . 

At  the  appeal  hearing,  the  claimant  admitted  that  2  1/2  years  prioi 
to  his  discharge  he  had  omitted  to  mention  on  his  application  the 
name  of  a  previous  employer.  Although  the  employer  was  representec 
at  the  hearing,  the  employer's  witness  offered  no  direct  testimony 
concerning  the  reason  for  the  claimant's  discharge,  nor  did  the 
Referee  ask  the  employer's  witness  to  testify  as  to  the  reason  for 
the  claimant's  discharge. 

The  Referee  issued  a  decision  which  disqualified  the  claimant  for 
misconduct,  on  the  basis  of  the  claimant  having  falsified  his 
employment  application. 

HELD:  It  is  axiomatic  that  for  an  act  to  constitute  misconduct 

connected  with  work  within  the  meaning  of  the  statute  the  claimant 
must  have  been  discharged  for  that  act. 
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In  the  instant  case,  based  upon  the  evidence  of  record,  it  was 
unclear  whether  the  employer  had  discharged  the  claimant 
immediately  upon  discovering  that  he  had  falsified  his  employment 
application,  or  had  discharged  the  claimant  after  a  substantial 
passage  of  time,  thereby  condoning  such  falsification  and 
discharging  the  claimant  for  other  reasons.  Because  the  Referee 
did  not  attempt  to  elicit  from  the  employer's  witness  information 
sufficient  for  the  Board  of  Review  to  decide  for  what  act  or  acts 
the  claimant  was  discharged,  the  Board  of  Review  was  compelled  to 
remand  the  case  with  instructions  to  the  Referee:  to  elicit 
unequivocal  testimony  from  the  employer's  witness  as  to  the  reason 
for  the  claimant's  discharge;  to  elicit  from  the  employer's  witness 
testimony  sufficient  to  establish  the  date  upon  which  the  employer 
discovered  that  the  claimant  had  falsified  his  application  for 
work,  accompanied  by  an  explanation  from  the  employer's  witness  as 
to  the  reason  for  a  delay,  if  any,  between  the  employer's  discovery 
of  the  claimant's  alleged  offense  and  his  discharge  for  that 
offense;  and,  at  the  conclusion  of  the  new  hearing,  to  issue  a  new 
decision  based  upon  all  of  the  evidence. 
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MISCONDUCT/MC  385.05  

Docket/Date 

RKD— 1 3682/1 1-22-83 

Case  Number/Authority 

1./S-602A  -  -  _  -  -  -  - 

Relation  Of  Offense  To  Discharge  - - - - 

Subtitle 

General 

Cross-Reterence 

None — - 

The  claimant  had  been  warned  about  her  tardiness  to  work.  On  March  10,  1983, 
she  was  again  late,  and  the  claimant  was  discharged  for  that  tardiness  on 
April  12,  1983.  The  employer  was  unable  to  explain  the  reason  it  took  so  long 
to  discharge  the  claimant  after  her  last  tardiness  on  March  10,  1983. 

HELD:  The  claimant  continued  to  work  for  the  employer  at  least  four  weeks 

after  her  last  tardiness.  There  is  no  evidence  that  the  delay  in  discharging 
the  claimant  was  due  to  the  employer's  need  to  conduct  an  investigation  or  for 
any  other  compelling  business  reason.  Therefore,  the  employer  condoned  the 
claimant's  last  tardiness,  and  her  discharge  was  for  reasons  other  than  miscon¬ 
duct  connected  with  her  work,  and  she  is  not  subject  to  any  disqualification. 


Issue/Digest  Code 

MISCONDUCT  /  MC  385.05 

Docket/Date 

ABR-85-4867  /  10-31-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Relation  of  Offense  to  Discharge 

Subtitle 

"Last  Straw"  Doctrine 

Cross  Reference 

MC  390.1,  Relations  with  Fellow  Employees 

During  the  last  2  years  of  employment,  the  claimant,  an 
Assembler,  had  received  oral  and  written  warnings  and  suspensions 
for  a  variety  of  offenses,  including  tardiness,  use  of  profanity, 
insubordination,  and  poor  work  performance.  A  witness  for  the 
employer  testified  that  the  claimant's  record  was  "probably  the 
worst  record  that  an  employee  has  established  with  us." 

The  claimant's  discharge  finally  came  about  as  a  result  of  the 
following  incident:  He  and  a  co-worker  were  working  together  on 
an  assembly  line  machine.  The  machine  jammed  and  cartons  began 
falling  to  the  floor.  The  claimant  shut  off  the  machine  in  order 
to  clear  the  jam.  Then  the  co-worker  restarted  the  machine.  The 
claimant  told  him,  "Hey,  man,  cut  the  damn  machine  off,  you 
know."  The  co-worker  then  reported  to  his  superiors  that  he 
could  not  work  with  the  claimant  anymore.  The  employer  decided 
that  this  incident  was  "kind  of  a  last  straw." 

HELD:  In  order  to  establish  misconduct,  it  is  not  always 

necessary  to  show  that  the  claimant's  last  act  was  a  serious 
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breach  of  duties 

owed  the  employer.  If  the  act  was  but  the  last 

in  a  series  of  actions  which,  viewed  in  their  entirety, 
demonstrated  a  willful  and  wanton  disregard  of  the  worker's 
obligations,  it  would  establish  misconduct.  At  the  same  time, 
the  last  act  must,  even  if  only  in  some  trivial  fashion,  amount 
to  a  willful  disregard  of  the  employer's  interests. 

Within  this  context,  abusive  or  profane  language  used  in  talking 
to  fellow  employees  must  be  viewed  in  light  of  the  total 
environment.  There  is  a  certain  amount  of  "give  and  take" 
between  employees,  and  language  which  does  not  go  beyond  that 
customarily  used  in  the  establishment  could  not  serve  as  a  basis 
for  a  finding  of  misconduct,  unless  the  worker  has  been  warned  or 
reprimanded  for  use  of  such  language;  but,  even  then,  it  must  be 
shown  that  the  claimant  chose  to  ignore  the  warning. 

In  the  instant  case,  the  final  incident  for  which  the  claimant 
was  discharged  was  in  the  nature  of  a  spontaneous  expression  of 
exasperation,  not  uncommon  in  the  work  place.  Standing  alone,  it 
certainly  did  not  rise  (or  sink)  to  a  level  of  misconduct.  Nor, 
even  in  light  of  a  previous  warning,  did  it  amount  to  a  willful 
disregard  of  the  employer's  interests.  Therefore,  even  though 
the  employer  may  well  have  had  good  reason  to  dispense  with  the 
claimant's  services  on  the  basis  of  his  overall  record,  the  "last 
straw"  was  insufficient  to  constitute  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  385.05 

Docket/Date 

ABR-86-878  /  4-18-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Relation  of  Offense  to  Discharge 

Subtitle 

Falsification  of  Application 

Cross  Reference 

MC  140.25,  Dishonesty,  Falsification  of  Application 

The  claimant  worked  for  10  years  as  a  Respiratory  Therapist, 
until  her  employer  discovered  that  she  had  lied,  on  her 
application  for  employment,  about  her  formal  qualifications:  The 
claimant  had  completed  only  16  of  the  42  college  credit  hours 
required  for  her  certification  as  a  Respiratory  Therapist. 

When  the  employer  learned  of  the  claimant's  falsified 
credentials,  she  was  discharged,  even  though  her  work  for  the 
past  10  years  had  been  satisfactory. 

HELD:  There  are  4  major  principles  which  determine  whether 

falsification  of  an  application  for  work  constitutes  misconduct. 
One  of  these  is  whether  the  employer's  accurate  knowledge  of  the 
requested  information  is  material  in  the  selection  of  the  worker 
for  the  job.  Another  is  whether  the  falsification  of  the  work 
application  will  tend  to  injure  the  interest  of  the  employer. 

In  many  occupations,  a  falsehood  in  an  application  for  employment 
would  be  remote  after  10  years,  and  inconsequential  in  view  of 
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satisfactory  performance  in  the  interim.  However,  there  are  many 
professions  to  which  remoteness  cannot  apply,  either  because 
continuing  honesty  is  of  paramount  importance,  or  because  the 
credentials  set  forth  in  the  application  are  a  continuing 
requirement  for  licensing  or  continue  to  be  essential  to  the 
nature  of  the  work  performed. 

In  the  instant  case,  the  claimant  was  employed  in  a  profession 
where  the  possession  of  certain  medical  knowledge  and  life  saving 
skills  was  essential.  A  genuine  certificate  of  formal  training 
would  have  shown  whether  the  claimant  brought  to  her  job  such 
knowledge  and  skills,  and  was  material  to  her  selection  for  the 
job.  In  the  absence  of  that  formal  training,  it  could  not  be 
shown  that  the  claimant,  even  by  working  10  years,,  had  maintained 
certain  skills  (which  she  might  never  have  possessed).  The 
claimant,  by  falsifying  her  credentials,  may  have  exposed 
patients  to  risk  and  subjected  her  employer  to  liability.  Her 
discharge  was  for  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  385.05 

Docket/Date 

ABR-85-4867  /  10-31-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Relation  of  Offense  to  Discharge 

Subtitle 

"Last  Straw"  Doctrine 

Cross  Reference 

MC  390.1,  Relations  with  Fellow  Employees 

During  the  last  2  years  of  employment,  the  claimant,  an 
Assembler,  had  received  oral  and  written  warnings  and  suspensions 
for  a  variety  of  offenses,  including  tardiness,  use  of  profanity, 
insubordination,  and  poor  work  performance.  A  witness  for  the 
employer  testified  that  the  claimant's  record  was  "probably  the 
worst  record  that  an  employee  has  established  with  us." 

The  claimant's  discharge  finally  came  about  as  a  result  of  the 
following  incident:  He  and  a  co-worker  were  working  together  on 
an  assembly  line  machine.  The  machine  jammed  and  cartons  began 
falling  to  the  floor.  The  claimant  shut  off  the  machine  in  order 
to  clear  the  jam.  Then  the  co-worker  restarted  the  machine.  The 
claimant  told  him,  "Hey,  man,  cut  the  damn  machine  off,  you 
know."  The  co-worker  then  reported  to  his  superiors  that  he 
could  not  work  with  the  claimant  anymore.  The  employer  decided 
that  this  incident  was  "kind  of  a  last  straw." 

HELD:  In  order  to  establish  misconduct,  it  is  not  always 

necessary  to  show  that  the  claimant's  last  act  was  a  serious 
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breach  of  duties  owed  the  employer. 

If  the  act  was  but  the 

last 

in  a  series  of  actions  which,  viewed  in  their  entirety, 
demonstrated  a  willful  and  wanton  disregard  of  the  worker's 
obligations,  it  would  establish  misconduct.  At  the  same  time, 
the  last  act  must,  even  if  only  in  some  trivial  fashion,  amount 
to  a  willful  disregard  of  the  employer's  interests. 

Within  this  context,  abusive  or  profane  language  used  in  talking 
to  fellow  employees  must  be  viewed  in  light  of  the  total 
environment.  There  is  a  certain  amount  of  "give  and  take" 
between  employees,  and  language  which  does  not  go  beyond  that 
customarily  used  in  the  establishment  could  not  serve  as  a  basis 
for  a  finding  of  misconduct,  unless  the  worker  has  been  warned  or 
reprimanded  for  use  of  such  language;  but,  even  then,  it  must  be 
shown  that  the  claimant  chose  to  ignore  the  warning. 

In  the  instant  case,  the  final  incident  for  which  the  claimant 
was  discharged  was  in  the  nature  of  a  spontaneous  expression  of 
exasperation,  not  uncommon  in  the  work  place.  Standing  alone,  it 
certainly  did  not  rise  (or  sink)  to  a  level  of  misconduct.  Nor, 
even  in  light  of  a  previous  warning,  did  it  amount  to  a  willful 
disregard  of  the  employer's  interests.  Therefore,  even  though 
the  employer  may  well  have  had  good  reason  to  dispense  with  the 
claimant's  services  on  the  basis  of  his  overall  record,  the  "last 
straw"  was  insufficient  to  constitute  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  385.05 

Docket/Date 

ABR-86-878  /  4-18-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Relation  of  Offense  to  Discharge 

Subtitle 

Falsification  of  Application 

Cross  Reference 

MC  140.25,  Dishonesty,  Falsification  of  Application 

The  claimant  worked  for  10  years  as  a  Respiratory  Therapist, 
until  her  employer  discovered  that  she  had  lied,  on  her 
application  for  employment,  about  her  formal  qualifications:  The 
claimant  had  completed  only  16  of  the  42  college  credit  hours 
required  for  her  certification  as  a  Respiratory  Therapist. 

When  the  employer  learned  of  the  claimant's  falsified 
credentials,  she  was  discharged,  even  though  her  work  for  the 
past  10  years  had  been  satisfactory. 

HELD:  There  are  4  major  principles  which  determine  whether 

falsification  of  an  application  for  work  constitutes  misconduct. 
One  of  these  is  whether  the  employer's  accurate  knowledge  of  the 
requested  information  is  material  in  the  selection  of  the  worker 
for  the  job.  Another  is  whether  the  falsification  of  the  work 
application  will  tend  to  injure  the  interest  of  the  employer. 

In  many  occupations,  a  falsehood  in  an  application  for  employment 
would  be  remote  after  10  years,  and  inconsequential  in  view  of 
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satisfactory  performance  in  the  interim.  However,  there  are  many 
professions  to  which  remoteness  cannot  apply,  either  because 
continuing  honesty  is  of  paramount  importance,  or  because  the 
credentials  set  forth  in  the  application  are  a  continuing 
requirement  for  licensing  or  continue  to  be  essential  to  the 
nature  of  the  work  performed. 

In  the  instant  case,  the  claimant  was  employed  in  a  profession 
where  the  possession  of  certain  medical  knowledge  and  life  saving 
skills  was  essential.  A  genuine  certificate  of  formal  training 
would  have  shown  whether  the  claimant  brought  to  her  job  such 
knowledge  and  skills,  and  was  material  to  her  selection  for  the 
job.  In  the  absence  of  that  formal  training,  it  could  not  be 
shown  that  the  claimant,  even  by  working  10  years,  had  maintained 
certain  skills  (which  she  might  never  have  possessed) .  The 
claimant,  by  falsifying  her  credentials,  may  have  exposed 
patients  to  risk  and  subjected  her  employer  to  liability.  Her 
discharge  was  for  misconduct. 
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Neville  v.  Board  of 

Review,  494  N.E.  2d  512  (1986) 

Authority 

Section  602A  of  the 

Act 

Title 

Relation  of  Offense 

to  Discharge 

Subtitle 

General 

Cross  Reference 

None 

The  claimant  reported  to  work  with  bloodshot  eyes  and  alcohol  on 
his  breath.  The  next  day,  he  received  one  week's  notice  that  he 
would  be  discharged  for  recurring  drinking  that  affected  his 
work. 

The  claimant  contended  that,  because  he  was  permitted  to  work 
another  week,  his  discharge  could  not  have  been  for  misconduct. 

HELD:  An  undue  delay  between  alleged  misconduct  and  discharge 

raises  a  presumption  that  the  discharge  is  due  to  a  cause  other 
than  the  alleged  act.  Notice  of  discharge,  as  opposed  to 
immediate  discharge,  does  not,  by  itself,  raise  the  presumption. 

In  this  case,  neither  the  timing  of  the  notice  (1  day  after  the 
act)  nor  the  timing  of  the  actual  work  separation  (1  week  after) 
constituted  an  undue  delay.  Therefore,  the  fact  that  the 
claimant  was  not  dismissed  immediately  did  not  change  the  reason 
for  discharge.  The  claimant  was  discharged  for  misconduct. 
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Docket/Date 

ABR-87-3581  /  8-14-87 

Authority 

Section  602A  of  the  Act 

Title 

Relation  of  Offense  to  Discharge 

Subtitle 

General 

Cross  Reference 

MC  15.2,  Absence;  MC  270.05,  Use  of  Intoxicants 

The  claimant  had  been  absent  and  tardy  on  a  number  of  occasions, 
resulting  in  2  suspensions  and  a  final  warning.  In  February, 
she  acknowledged  that  her  use  of  drugs  might  be  the  cause  of  her 
problems.  Her  employer  referred  her  to  a  drug  rehabilitation 
program;  the  employer,  under  its  employees'  health  insurance 
package,  was  ro  pay  for  hospitalization.  The  claimant  entered 
the  rehabilitation  program  on  February  6,  and  remained  in  the 
program  until  March  2,  after  which  she  continued  to  participate 
in  support  groups. 

On  February  26  -  while  the  claimant  was  participating  in  the 
rehabilitation  program  -  the  employer  discharged  her  for  her 
prior  absenteeism. 

HELD:  Absenteeism  without  justification  constitutes  misconduct. 
In  this  case,  the  claimant's  previous  absences  were  the  result  of 
drug  usage;  at  the  time  and  under  the  circumstances  those 
absences  occurred,  they  might  have  constituted  misconduct.  But, 
at  the  time  of  the  work  separation,  the  claimant,  having  sought 
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medical  attention  to  cure  her  condition,  was  participating  in  a 
drug  rehabilitation  program,  to  which  she  had  been  referred  by 
the  employer.  The  employer,  having  referred  the  claimant  to  its 
rehabilitation  program  -  so  that  she  might  recuperate  or  make 
amends,  in  lieu  of  discharge  -  cannot  3  weeks  later  insist  that 
the  claimant's  absences  constituted  misconduct  for  which  she  was 
discharged.  The  relation  between  the  previous  absences  due  to 
drug  usage  and  the  discharge  was  tenuous.  The  claimant  was 
discharged  for  reasons  other  than  misconduct. 
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Authority 

Section  602A  of  the  Act 

Title 

Relation  of  Offense  to  Discharge 

Subtitle 

Post-Discharqe 

Cross  Reference 

None 

The  claimant  was  wanted  for  questioning  in  connection  with  a 
counterfeiting  ring  (not  connected  with  his  work) .  The 
employer's  general  manager  learned  about  this  from  a  newspaper 
story  and  suspended  the  claimant  without  pay,  indefinitely. 

Later,  from  a  bar  where  he  was  drinking,  the  claimant  telephoned 
the  general  manager  and  told  him  he  wanted  to  see  his  family 
suffer.  Then  the  general  manager  formally  discharged  the 
claimant . 

HELD:  For  an  act  to  constitute  misconduct,  a  worker  must  be 

discharged  for  that  act.  Acts  that  occur  after  a  discharge  are 
irrelevant.  Here,  the  claimant  was  discharged  (a  suspension  of 
indefinite  duration  is  a  discharge)  because  of  a  matter 
unconnected  with  his  work.  His  subsequent  threatening  telephone 
call  was  irrelevant.  There  was  no  disqualification  under 
Section  602A. 
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EMPLOYMENT  SECURITY 

PRECEDENTS 

83-BRD-14568/1 2-7-83 

Case  Number/Authority 

1./S-602A 

Title  _  ,  .  , 

Relations  With 

Fellow  Employees 

Subtitle 

General 

Cross-Reference 

None     

The  claimant  was  employed  as  a  waitress.  She  testified  that  she  had  a  difference 
of  opinion  with  the  employer’s  controller  while  at  work.  Because  she  became 
angry,  she  loudly  called  the  controller  a  "dummy"  and  an  "idiot"  in  front  of 
patrons.  She  was  discharged  the  following  day. 

HELD:  The  claimant  was  discharged  for  arguing  with  another  employee  at  work 

in  the  presence  of  the  employer’s  patrons.  Such  behavior  violated  a  reasonable 
mode  of  conduct  which  the  employer  had  a  right  to  control.  The  claimant  knew, 
or  reasonably  could  have  known,  that  such  behavior  would  result  in  her  discharge, 
which  was  for  misconduct  connected  with  her  work.  She  is  disqualified  for 
benefits . 


Issue/Digest  Code 

MISCONDUCT  /  MC  390.05 

Docket/Date 

Lachenmyer  v.  Didrickson  (1994) 

Authority 

Section  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Implicit  Rules,  Deliberate  Behavior,  Harm 

Cross  Reterence 

None 

During  a  three-month  period,  the  claimant  alienated  five  different 
co-workers  with  his  behavior,  which  included  swearing  and  throwing 
objects.  He  was  fired  after  he  threw  a  file  on  a  desk  in  the 
direction  of  a  co-worker.  The  claimant  contended  there  could  be  no 
finding  of  misconduct  because  (1)  there  was  no  rule  or  policy 
regarding  throwing  a  file;  (2)  the  evidence  showed  only  personality 
conflicts  and  not  deliberate  and  willful  behavior;  (3)  his  actions 
caused  no  harm. 

HELD:  Common  sense  implies  the  existence  of  a  rule  against 
disrupting  the  workplace.  Deliberate  and  willful  behavior  stems 
from  awareness  of  a  rule  that  is  disregarded.  Harm  occurs  when  co¬ 
workers  cannot  perform  their  duties  because  they  cannot  work  with 
an  individual.  Here,  when  the  claimant  threw  a  file,  he  did  so 
deliberately,  in  violation  of  an  implicit  rule  not  to  disrupt  the 
workplace,  and  he  harmed  his  co-workers  by  preventing  them  from 
doing  their  work.  All  the  elements  of  misconduct  were  met.  The 
claimant's  actions  constituted  misconduct. 
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Docket/Date 

ABR-85-4867  /  10-31-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Abusive  or  Profane  Language 

Cross  Reference 

MC  385.05,  Relation  of  Offense  to  Discharge 

During  the  last  2  years  of  employment,  the  claimant,  an 
Assembler,  had  received  oral  and  written  warnings  and  suspensions 
for  a  variety  of  offenses,  including  tardiness,  use  of  profanity, 
insubordination,  and  poor  work  performance.  A  witness  for  the 
employer  testified  that  the  claimant's  record  was  "probably  the 
worst  record  that  an  employee  has  established  with  us." 

The  claimant's  discharge  finally  came  about  as  a  result  of  the 
following  incident:  He  and  a  co-worker  were  working  together  on 
an  assembly  line  machine.  The  machine  jammed  and  cartons  began 
falling  to  the  floor.  The  claimant  shut  off  the  machine  in  order 
to  clear  the  jam.  Then  the  co-worker  restarted  the  machine.  The 
claimant  told  him,  "Hey,  man,  cut  the  damn  machine  off,  you 
know."  The  co-worker  then  reported  to  his  superiors  that  he 
could  not  work  with  the  claimant  anymore.  The  employer  decided 
that  this  incident  was  "kind  of  a  last  straw." 

HELD:  In  order  to  establish  misconduct,  it  is  not  always 

necessary  to  show  that  the  claimant's  last  act  was  a  serious 
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breach  of  duties  owed  the  employer.  If  the  act  was  but  the  last 
in  a  series  of  actions  which,  viewed  in  their  entirety, 
demonstrated  a  willful  and  wanton  disregard  of  the  worker's 
obligations,  it  would  establish  misconduct.  At  the  same  time, 
the  last  act  must,  even  if  only  in  some  trivial  fashion,  amount 
to  a  willful  disregard  of  the  employer's  interests. 

Within  this  context,  abusive  or  profane  language  used  in  talking 
to  fellow  employees  must  be  viewed  in  light  of  the  total 
environment.  There  is  a  certain  amount  of  "give  and  take" 
between  employees,  and  language  which  does  not  go  beyond  that 
customarily  used  in  the  establishment  could  not  serve  as  a  basis 
for  a  finding  of  misconduct,  unless  the  worker  has  been  warned  or 
reprimanded  for  use  of  such  language;  but,  even  then,  it  must  be 
shown  that  the  claimant  chose  to  ignore  the  warning. 

In  the  instant  case,  the  final  incident  for  which  the  claimant 
was  discharged  was  in  the  nature  of  a  spontaneous  expression  of 
exasperation,  not  uncommon  in  the  work  place.  Standing  alone,  it 
certainly  did  not  rise  (or  sink)  to  a  level  of  misconduct.  Nor, 
even  in  light  of  a  previous  warning,  did  it  amount  to  a  willful 
disregard  of  the  employer's  interests.  Therefore,  even  though 
the  employer  may  well  have  had  good  reason  to  dispense  with  the 
claimant's  services  on  the  basis  of  his  overall  record,  the  "last 
straw"  was  insufficient  to  constitute  misconduct. 
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Docket/Date 

ABR-85-8835  /  5-12-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Altercation  or  Assault 

Cross  Reference 

MC  485.15,  Violation  of  Company  Rule 

The  claimant  was  employed  as  a  Sorter  until  his  discharge  for 
assaulting  a  co-worker. 

The  employer  submitted  in  evidence  a  copy  of  its  "Rules  of 

Conduct,"  which  provided: 

It  is  a  violation  of  Group  I  rules  to  provoke 
or  participate  in  fights  involving  physical 
contact;  or  assaulting  any  person  or  provoking 
or  inviting  another  person  to  assault  anyone,  the 
violation  of  which  is  subject  to  discharge  for 
first  offense. 

The  claimant  contended  that  his  discharge  could  not  have 
constituted  misconduct,  because  he  had  been  unaware  of  the 
employer's  rule. 

HELD:  Generally,  a  worker's  discharge  as  a  result  of  his 

violation  of  a  known  and  reasonable  company  rule  will  constitute 
misconduct . 

An  employee's  obligation  not  to  engage  in  fights  upon  company 
time  or  property  is  inherent  in  all  employment  relationships; 
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accordingly,  it  is  not  even  necessary 

that  there  be  a  specific 

company  rule  against  fighting.  A  worker  is  presumed  to  have 
knowledge  that  fighting  violates  a  reasonable  standard  of  conduct 
which  the  employer  has  a  right  to  expect  from  its  workers. 

In  the  instant  case,  because  the  claimant  should  have  known  that 
fighting  would  result  in  his  discharge,  he  was  discharged  for 
misconduct . 
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Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Altercation  or  Assault 

Cross  Reference 
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None 

Following 

a  verbal  disagreement  with  a  co-worker,  the  claimant 

was  required  to  discuss  the  matter  with  an  Employee  Relations 
Specialist.  The  Specialist  asked  the  claimant  to  describe  how 
she  had  felt  toward  the  co-worker  during  their  argument.  The 
claimant  replied:  "I  felt  like  slapping  her  in  the  face."  The 
Specialist  reported  this  remark  to  management.  Management 
considered  the  remark  to  have  been  a  threat  of  physical  harm  to 
the  co-worker,  and  discharged  the  claimant. 

HELD:  It  is  a  worker's  obligation  to  conduct  herself  so  that  she 

can  work  with  fellow  employees.  Since  most  people  do  not 
maintain  continuous  perfect  relations  with  others,  occasional 
isolated  instances  of  verbal  disagreements  do  occur,  and, 
generally  do  not  constitute  misconduct.  However,  if  quarrels 
continue  after  warnings  or  reprimands,  a  resultant  discharge 
would  be  for  misconduct,  since  the  continued  outbreaks  could 
easily  lead  to  physical  violence  which  would  not  be  in  the  best 
interest  of  the  employer. 
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In  the  instant  case,  the  claimant  engaged  in  one,  isolated 
argument .  Her  af ter— the—f act  remark  was  not  made  in  disregard  of 
a  warning  or  reprimand,  but  was  made  upon  request.  No  threat  was 
communicated  to  an  intended  victim.  No  threat  could  have  been 
inferred  from  the  claimant's  statement  regarding  a  past  incident. 
Because  there  was  no  showing  that  the  claimant  had  disregarded 
warnings  or  that  she  intended  to  repeat  her  actions,  it  could  not 
be  concluded  that  her  remark  constituted  misconduct  connected 
with  her  work. 
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Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Abusive  or  Profane  Language 

Cross  Reference 

MC  385.05,  Relation  of  Offense  to  Discharge 

During  the  last  2  years  of  employment,  the  claimant,  an 
Assembler,  had  received  oral  and  written  warnings  and  suspensions 
for  a  variety  of  offenses,  including  tardiness,  use  of  profanity. 
Insubordination,  and  poor  work  performance.  A  witness  for  the 
employer  testified  that  the  claimant's  record  was  "probably  the 
worst  record  that  an  employee  has  established  with  us." 

The  claimant's  discharge  finally  came  about  as  a  result  of  the 
following  incident:  He  and  a  co-worker  were  working  together  on 
an  assembly  line  machine.  The  machine  jammed  and  cartons  began 
falling  to  the  floor.  The  claimant  shut  off  the  machine  in  order 
to  clear  the  jam.  Then  the  co-worker  restarted  the  machine.  The 
claimant  told  him,  "Hey,  man,  cut  the  damn  machine  off,  you 
know."  The  co-worker  then  reported  to  his  superiors  that  he 
could  not  work  with  the  claimant  anymore.  The  employer  decided 
that  this  incident  was  "kind  of  a  last  straw." 

HELD:  In  order  to  establish  misconduct,  it  is  not  always 

necessary  to  show  that  the  claimant's  last  act  was  a  serious 
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breach  of  duties  owed  the  employer.  If  the  act  was  but  the  last 
in  a  series  of  actions  which,  viewed  in  their  entirety, 
demonstrated  a  willful  and  wanton  disregard  of  the  worker's 
obligations,  it  would  establish  misconduct.  At  the  same  time, 
the  last  act  must,  even  if  only  in  some  trivial  fashion,  amount 
to  a  willful  disregard  of  the  employer's  interests. 

Within  this  context,  abusive  or  profane  language  used  in  talking 
to  fellow  employees  must  be  viewed  in  light  of  the  total 
environment.  There  is  a  certain  amount  of  "give  and  take" 
between  employees,  and  language  which  does  not  go  beyond  that 
customarily  used  in  the  establishment  could  not  serve  as  a  basis 
for  a  finding  of  misconduct,  unless  the  worker  has  been  warned  or 
reprimanded  for  use  of  such  language;  but,  even  then,  it  must  be 
shown  that  the  claimant  chose  to  ignore  the  warning. 

In  the  instant  case,  the  final  incident  for  which  the  claimant 
was  discharged  was  in  the  nature  of  a  spontaneous  expression  of 
exasperation,  not  uncommon  in  the  work  place.  Standing  alone,  it 
certainly  did  not  rise  (or  sink)  to  a  level  of  misconduct.  Nor, 
even  in  light  of  a  previous  warning,  did  it  amount  to  a  willful 
disregard  of  the  employer's  interests.  Therefore,  even  though 
the  employer  may  well  have  had  good  reason  to  dispense  with  the 
claimant’s  services  on  the  basis  of  his  overall  record,  the  "last 
straw"  was  insufficient  to  constitute  misconduct. 
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ABR-85-8835  /  5-12-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Altercation  or  Assault 

Cross  Reference 

MC  485.15,  Violation  of  Company  Rule 

The  claimant  was  employed  as  a  Sorter  until  his  discharge  for 
assaulting  a  co-worker. 

The  employer  submitted  in  evidence  a  copy  of  its  "Rules  of 

Conduct,"  which  provided: 

It  is  a  violation  of  Group  I  rules  to  provoke 
or  participate  in  fights  involving  physical 
contact;  or  assaulting  any  person  or  provoking 
or  inviting  another  person  to  assault  anyone,  the 
violation  of  which  is  subject  to  discharge  for 
first  offense. 

The  claimant  contended  that  his  discharge  could  not  have 
constituted  misconduct,  because  he  had  been  unaware  of  the 
employer's  rule. 

HELD:  Generally,  a  worker's  discharge  as  a  result  of  his 

violation  of  a  known  and  reasonable  company  rule  will  constitute 
misconduct . 

An  employee's  obligation  not  to  engage  in  fights  upon  company 
time  or  property  is  inherent  in  all  employment  relationships; 
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accordingly,  it  is  not  even  necessary  that  there  be  a  specific 
company  rule  against  fighting.  A  worker  is  presumed  to  have 
knowledge  that  fighting  violates  a  reasonable  standard  of  conduct 
which  the  employer  has  a  right  to  expect  from  its  workers. 

In  the  instant  case,  because  the  claimant  should  have  known  that 
fighting  would  result  in  his  discharge,  he  was  discharged  for 
misconduct . 
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Docket/Date 

ABR-85-8837  /  4-4-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Altercation  or  Assault 

Cross  Reference 

None 

Following  a  verbal  disagreement  with  a  co-worker,  the  claimant 
was  required  to  discuss  the  matter  with  an  Employee  Relations 
Specialist.  The  Specialist  asked  the  claimant  to  describe  how 
she  had  felt  toward  the  co-worker  during  their  argument.  The 
claimant  replied:  "I  felt  like  slapping  her  in  the  face."  The 
Specialist  reported  this  remark  to  management.  Management 
considered  the  remark  to  have  been  a  threat  of  physical  harm  to 
the  co-worker,  and  discharged  the  claimant. 

HELD:  It  is  a  worker's  obligation  to  conduct  herself  so  that  she 

can  work  with  fellow  employees.  Since  most  people  do  not 
maintain  continuous  perfect  relations  with  others,  occasional 
isolated  instances  of  verbal  disagreements  do  occur,  and, 
generally  do  not  constitute  misconduct.  However,  if  quarrels 
continue  after  warnings  or  reprimands,  a  resultant  discharge 
would  be  for  misconduct,  since  the  continued  outbreaks  could 
easily  lead  to  physical  violence  which  would  not  be  in  the  best 
interest  of  the  employer. 
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In  the  instant  case,  the  claimant  engaged  in  one,  isolated 
argument.  Her  after-the-fact  remark  was  not  made  in  disregard  of 
a  warning  or  reprimand,  but  was  made  upon  request.  No  threat  was 
communicated  to  an  intended  victim.  No  threat  could  have  been 
inferred  from  the  claimant's  statement  regarding  a  past  incident. 
Because  there  was  no  showing  that  the  claimant  had  disregarded 
warnings  or  that  she  intended  to  repeat  her  actions,  it  could  not 
be  concluded  that  her  remark  constituted  misconduct  connected 
with  her  work. 
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The  claimant  was  discharged  for  fighting  on  company  premises.  At  the  time  of  his 

discharge,  the  claimant  was  a  maintenance  foreman.  The  claimant  called  another 
maintenance  foreman  at  five  minutes  before  the  end  of  the  claimant’s  shift,  as 
was  the  usual  practice,  to  inform  him  of  work  left  over  from  the  claimant's  shift. 
This  work  would  have  to  be  completed  on  the  next  shift,  which  was  under  the 
authority  of  the  other  foreman.  He  testified  that  the  other  foreman  became  upset 
and  began  cursing  and  calling  him  names.  The  claimant  said  that  he  responded  with 
profanities . 

The  claimant  then  continued  to  finish  the  work  that  he  was  doing  without  giving  the 
argument  much  thought  since  bad  language  and  frequent  arguments  were  commonplace. 
Approximately  two  minutes  later,  the  other  foreman,  who  substantially  outweighed 
the  claimant,  burst  into  the  claimant’s  work  area,  shouting  obsenities,  and  seized 
the  claimant.  The  claimant  pushed  the  other  man  and  attempted  to  break  the  grip, 
while  the  other  foreman  swung  at  the  claimant  and  missed.  The  claimant  then  struck 
the  foreman.  The  office  was  very  small  and  full  of  furniture,  and  the  other  foreman 
blocked  the  only  doorway. 

The  employer  did  not  contradict  the  claimant. 
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HELD:  The  claimant  reacted  in  self-defense  and  was  unable  to  leave  the  office  or 

to  avoid  the  confrontation.  The  claimant  did  not  start  the  fight  and  attempted 
to  withdraw  until  the  other  foreman  physically  grabbed  the  claimant  and  attempted 
to  strike  him.  The  claimant’s  testimony  was  unrebutted  and  is  credible.  Accord¬ 
ingly,  the  claimant  was  discharged  for  reasons  other  than  misconduct  connected  with 
his  work  and  is  not  subject  to  any  disqualification. 
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Case  Number/Authority 

2./S-602A 

Tl,le  Relations  With  Fellow  Employees 

Altercation  Or  Assault 


Cross-Reference  ,T 

None 


The  claimant  went  to  his  supervisor  to  complain  about  his  receipt  of  defective 
boxes  of  merchandise  from  a  co-worker.  The  claimant  was  dissatisfied  with  the 
supervisor's  response  so  he  went  to  the  manager's  office  to  further  complain 
about  the  matter.  His  supervisor  then  proceeded  directly  in  front  of  him  and 
bounced  his  chest  into  the  claimant.  The  claimant  was  angered  by  this  and 
retaliated  by  punching  the  supervisor  in  the  face.  The  claimant  was  discharged 
for  his  conduct  during  the  incident. 

HELD:  The  claimant  was  discharged  for  physically  striking  his  supervisor  in  the 

face  during  the  course  of  an  altercation.  The  evidence  does  not  show  that  the 
supervisor's  contact  with  the  claimant  placed  the  claimant  in  such  imminent  fear 
for  his  safety  as  to  reasonably  warrant  the  claimant's  use  of  physical  force. 

The  claimant's  physical  response  to  actions  initiated  by  his  supervisor  was 
unreasonably  excessive  and  exhibited  a  wilful  disregard  of  duties  owed  the 
employer.  The  claimant  was  discharged  for  misconduct  connected  with  his  work 
and  is  disqualified  for  benefits. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  390.2 

Docket/Date 

Meeks  v.  IDES,  567  N.E.  2d  481  (1990) 

Authority 

Section  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Altercation  or  Assault 

Cross  Reference 

MC  190.1,  Evidence;  MC  485.15,  Company  Rule 

The  claimant,  who  worked  in  an  office  setting,  was  discharged  after 
a  fight  with  a  fellow  employee.  At  an  appeal  hearing,  the  employer 
did  not  produce  any  written  rule  or  offer  any  testimony  that 
fighting  on  the  job  was  impermissible.  The  claimant  contended  that 
the  employer  did  not  satisfy  all  the  required  elements  for 
misconduct  under  Section  602A  because  it  did  not  prove  by  direct 
evidence  that  it  had  a  "reasonable  rule  or  policy. " 

HELD:  Section  602A  provides,  in  pertinent  part,  that  misconduct 
arises  from  a  violation  of  a  "reasonable  rule  or  policy."  Whether 
a  rule  or  policy  exists  need  not  be  proven  by  direct  evidence  but 
may  be  determined  by  "common  sense  business  practices."  With  the 
exception  of  some  business  ventures  engaged  in  professional  sports, 
any  employer  would  obviously  have  a  policy  against  physical 
violence.  Here,  there  was  an  implicit  rule  against  fighting.  The 
"reasonable  rule  or  policy"  requirement  of  Section  602A  was  met. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  390.25 

Docket/Date 

ABR-83-14494  /  11-21-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Annoyance  of  Fellow  Employees  (Sexual  Advances) 

Cross  Reference 

MC  310.15,  Neglect  of  Duty;  MC  485.05,  Company  Rule 

After  the  claimant,  a  meat  cutter,  made  a  statement  of  a  sexual 
nature  to  a  female  co-worker,  he  was  warned  by  his  employer  that 
any  repetition  of  the  event  would  lead  to  his  discharge. 
Subsequently,  the  employer  made  an  arrangement  through  which  it 
employed  high  school  girls  in  a  learning  program.  When  it  became 
known  to  the  employer  that  from  time  to  time  the  claimant  made 
statements  of  a  sexual  nature  to  some  of  these  employees,  he  was 
discharged. 

Some  of  the  female  workers  believed  that  the  claimant's  discharge 
was  too  harsh  a  penalty. 

HELD:  The  work  place  is  a  place  where  work  is  performed.  It  is 

not  a  place  where  one  makes  sexual  arrangements.  A  worker  who 
does  so  does  so  at  his  peril.  Whatever  interferes  with  the 
normal  operation  of  the  employer's  business  damages  the  best 
interest  of  the  employer. 

Even  if  the  conduct  is  not  patently  offensive,  amounting  only  to 
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excessive  conversation,  if  it  is  established  that  the  worker 
persisted  in  such  conduct  despite  warnings  or  reprimands,  his 
discharge  will  be  for  misconduct. 

In  the  instant  case,  it  was  immaterial  that  some  of  the  female 
workers  considered  the  claimant's  discharge  too  harsh  a  penalty. 
The  claimant  had  been  warned.  His  persistence  in  making  comments 
of  a  sexual  nature  that  had  nothing  to  do  with  his  work 
constituted  misconduct. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  390.25 

Docket/Date 

AbR-86-2404  /  8-28-86 

Authority 

Section  602A  of  the  Act 

Title 

Relations  with  Fellow  Employees 

Subtitle 

Annoyance  of  Fellow  Employees 

Cross  Reference 

MC  135.3,  Discharge  or  Leaving;  MC  139.05,  Discriminat. 

In  September,  1985,  the  claimant  became  ill  with  tubeiculosis  and. 
was  placed  on  indefinite  leave.  Thirteen  months  later,  he  was 
released  to  return  to  work,  without  restrictions.  (Copies  of 
medical  reports  were  submitted  to  the  employer  and,  later,  in 
evidence  at  the  appeal  hearing).  However,  co-workers  were  still 
afraid  of  contagion  and  refused  to  work  with  the  claimant.  This 
view  was  also  held  by  persons  in  management,  who  were  afraid  that 
their  own  jobs  might  be  on  the  line  if  the  claimant  was  permitted 
to  return  to  work.  The  employer  would  not  permit  the  claimant  to 
return  to  work. 

HELD:  An  employee  has  the  obligation  to  so  conduct  himself  as 
not  to  interfere  with  the  proper  operation  of  the  employer’s 
business.  But  when  a  discharge  results  because  an  individual's 
co-workers  object  to  working  with  him  because  of  their  dislike 
for  his  race,  religious  beliefs,  political  beliefs,  or  other 
personal  reasons  -  where  no  interference  with  the  work  has  been 
demonstrated  -  such  a  discharge  cannot  be  for  misconduct.  In 
this  case,  the  discharge  was  not  for  misconduct. 
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Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

83-BRD-6630/5-31-83 

Case  Number/Authority 

1./S-602A   

Tardiness 

Subtitle 

General 

Cross-Reference 

No.ne 


The  claimant  worked  for  a  hospital  as  a  dietary  aide  for  three  years.  She  had 
received  warnings  and  a  suspension  for  absenteeism,  tardiness  and  for  failing 
to  notify  her  employer  on  such  occasions.  On  her  last  day  she  was  late  to  work 
because  she  was  waiting  for  her  twelve-year  old  son  to  come  home  to  care  for 
her  daughter,  who  has  asthma.  She  was  thirteen  minutes  late  for  work.  She 
did  not  telephone  the  employer  to  report  that  she  would  be  late,  and  as  a 
result,  she  was  discharged. 

HELD:  Although  she  had  a  compelling  reason  to  be  late,  the  claimant  was 
discharged  for  failing  to  report  her  delayed  arrival  to  the  employer  in  a 
timely  fashion.  Therefore,  she  was  discharged  for  misconduct  connected  with 
her  work,  and  she  is  ineligible  for  benefits. 
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MISCONDUCT/MC  435.05 

Docket/Date 

83-BRD-897-EB/ 10-7-83 

Case  Number/Authority 

2./S-602A 

Tltle  m  J  • 

Tardiness 

Subtitle 

General 

Cross-Reference 

None 

The  claimant  was  discharged  when  he  was  9  minutes  late  in  returning  from  his 
break.  He  had  been  repeatedly  warned  about  exceeding  his  authorized  break  time. 
The  claimant  acknowledged  that  he  had  violated  this  particular  rule  but  gave  no 
reason  for  doing  so  other  than  stating  his  belief  that  this  was  something  that 
should  not  result  in  discharge. 


HELD:  The  claimant  was  discharged  for  deliberately  violating  a  known  company 

rule  after  having  several  warnings  for  similar  infractions.  His  discharge  was 
for  misconduct  connected  with  his  work,  and  he  is  disqualified  for  benefits. 
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MISCONDUCT/MC  435.05 


Docket/Date 


83-BRD-l 1449/10-7-83 


Case  Number/Authority 

3./S-602A 


Title 


Tardiness 


Subtitle 


General 


Cross-Reference 


None 


The  claimant  was  tardy  on  her  first  day  back  from  a  vacation  leave.  She  returned 
from  an  out-of-town  trip  the  same  day  and  did  not  allow  sufficient  travel  time. 
She  had  received  three  warnings  for  tardiness,  and  she  was  discharged  as  a  result 
of  this  last  incident.  She  did  not  show  that  her  tardiness  was  unavoidable. 

HELD:  The  claimant  had  an  obligation  to  her  employer  to  arrange  her  travel 

schedule  so  as  to  avoid  her  late  arrival.  Her  failure  to  do  so  was  a  disregard 
of  her  employer's  interests  in  view  of  her  prior  warnings  for  the  same  offense. 
She  was  discharged  for  misconduct  connected  with  her  work  and  is  disqualified 
for  benefits. 
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Docket/Date 

83-BRD-14 714/12-9-83 

Case  Number/Authority 


4./S-602A 


Title: 

Tardiness 

Subtitle 

General 

Cross-Reference  ,, 

None 

The  claimant  was  warned  about  his  tardiness  on  April  14,  1982  and  June  15,  1982. 

On  March  28,  1983,  he  was  put  on  probation  with  a  final  admonition  that,  if  he 
was  tardy  again,  he  would  be  discharged.  On  the  following  day,  the  claimant 
was  again  late  because  his  bus  was  delayed  due  to  bad  weather.  He  was  discharged. 

HELD:  The  claimant  did  not  take  extra  precautions  to  avoid  being  tardy,  which, 

in  light  of  the  fact  that  his  job  was  in  jeopardy,  was  a  reasonable  expectation. 
The  claimant  should  have  known  that  a  further  instance  of  tardiness  would  result 
in  his  discharge.  He  was  discharged  for  misconduct  connected  with  his  work  and 
is  ineligible  for  benefits. 
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Docket/Date 
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PRECEDENTS 

83-BRD-14 718/12-9-83  

Case  Number/Authority 

5./S-602A   

T it|e  j  . 

Tardiness 

Subtitle  _  , 

General  ....  .  _ 

Cross-Reference 

None  . . . . . — — 

The  claimant  worked 

for  the  employer  part-time 

.  He  was  discharged  for  tardiness 

and  after  written  prior  warnings.  The  claimant  admitted  that  he  came  in  late 
and  stated  that  he  either  had  to  rely  on  a  ride  with  other  people  or  had  to  walk. 
On  the  day  of  his  discharge,  he  arrived  at  work  because  he  had  to  walk. 

HELD:  The  claimant  was  warned  regarding  his  pattern  of  tardiness  and,  because 

of  his  lack  of  transportation,  should  have  known  that  he  had  to  take  extra 
precautions  to  arrive  at  work  on  time.  When  the  claimant  arrived  late  on  his 
last  day,  after  receiving  warnings  regarding  previous  lateness,  this  constituted 
misconduct  connected  with  the  work,  and  he  is  ineligible  for  benefits. 
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84-BRD-339/I-11-84 

Case  Number/Authority 

6./S-602A 

Tardiness 

Subtitle 

General 

Cross-Reference 

None 


The  claimant  had  been  warned  about  excessive  tardiness  on  two  occasions.  She 
stated  that  her  tardiness  was  caused  by  a  faulty  alarm  clock.  On  the  date  of 
her  discharge,  she  was  two  hours  late  for  work.  She  again  stated  that  her 
clock  failed  to  awaken  her. 

HELD:  The  claimant  was  repeatedly  tardy  because  she  overslept  when  her  alarm 

clock  did  not  awaken  her.  Her  failure  to  rectify  the  problem  when  it  was 
within  her  control  to  do  so  amounted  to  an  intentional  breach  of  her  obligation 
to  her  employer.  She  was  discharged  for  misconduct  connected  with  the  work, 
and  she  is  disqualified  from  receiving  benefits. 


Issue/Digest  Cod* 

MISCONDUCT  /  MC  435.05 

Docket/Date 

Walter  Bochenek  v.  IDES,  No.  87-0760  (1988) 

Authority 

Section  602A  of  the  Act 

Title 

Tardiness 

Subtitle 

Reasons 

Cross  Reference 

MC  15.2,  Absence,  Reasons 

The  employer  was  a  small  company  that  could  not  afford 
absenteeism  and,  therefore,  warned  the  claimant  repeatedly  about 
his  absenteeism  and  tardiness.  Between  January  14  and  May  21 
there  were  88  work  days  out  of  which  the  claimant  was  absent  7 
times  and  tardy  9  times.  On  May  21,  when  he  reported  to  work  45 
minutes  late,  he  was  fired. 

At  his  appeal  hearing,  the  claimant  testified  that  he  had 
psychological  problems  and  was  under  psychiatric  care.  He 
presented  a  statement  from  his  doctor  stating  that  he  suffered 
from  schizo-af f ective  psychosis  and  was  on  medication.  The 
doctor  added: 

I  always  wondered  how  he  was  able  to  keep  his  job  for 
six  years  -  due  to  his  delusions  of  grandeur  and 
persecution.  I  understand  that  he  finally  lost  it.  He 
should  be  occupied  in  a  new  appropriate  position. 

The  claimant  contended  that  his  illness (es)  excused  the  acts 
which  resulted  in  his  separation  from  work. 
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HELD:  Misconduct  which  disqualifies  an  employee  from 
unemployment  benefits  includes  acts  of  wanton  or  willful 
disregard  of  the  employer's  interest,  deliberate  violations  of 
the  employer's  reasonable  rules,  disregard  for  the  standards  of 
behavior  which  an  employer  has  the  right  to  expect  of  its 
employee,  and  carelessness  or  negligence  of  such  degree  or 
recurrence  as  to  manifest  equal  culpability  and  wrongful  intent. 

In  this  case,  the  claimant  had  been  warned  repeatedly  that  his 
chronic  absenteeism  and  tardiness  adversely  affected  his 
employer.  Despite  the  fact  that  the  claimant  had  been  under 
psychiatric  care,  his  doctor's  statement  did  not  indicate  that 
the  claimant's  condition  affected  his  attendance  -  only  that  he 
should  now  seek  other  appropriate  work.  The  claimant  was  aware 
of  the  need  to  improve  his  attendance.  He  failed  to  improve  his 
attendance.  By  the  time  of  the  final  incident,  his  absenteeism 
and  tardiness  had  reached  such  a  degree  of  recurrence  as  to  be 
considered  misconduct  that  would  disqualify  him  from  receiving 
unemployment  compensation. 

The  claimant  was  disqualified  for  misconduct. 
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MISCONDUCT  /  MC  435.05 

Docket/Date 

ABR-91-1156  /  7-19-91 

Authority 

Section  602A  of  the  Act 

Title 

Tardiness 

Subtitle 

Willful 

Cross  Reference 

MC  485.1,  Violation  of  Company  Rule 

The  employer  had  a  policy  that  10  attendance  infractions  in  a 
year  would  result  in  a  worker's  discharge.  The  claimant  was 
tardy  nine  times  and  was  issued  a  final  warning.  Then  she  was 
tardy  a  tenth  time,  explaining  that  she  overslept  because  her 
roommate  reset  her  alarm  clock. 

HELD:  An  employer's  policy  is  reasonable  when  it  is  business 
related  and  should  be  known  to  the  worker.  A  worker  who  has 
been  tardy  repeatedly  and  warned  about  it  violates  a  reasonable 
policy  when  she  is  tardy  again. 

Still,  the  final  incident  must  be  willful  to  constitute 
misconduct.  The  final  incident  is  willful  if  the  worker  does 
not  take  reasonable  steps  to  prevent  it. 

Here,  the  claimant  could  have  but  did  not  take  reasonable 
precautions  (telling  her  roommate  beforehand)  to  insure  that  her 
alarm  clock  was  set  to  her  schedule.  Her  tardiness  was  willful. 
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MISCONDUCT/MC  440.05 

Docket/Date 

84-BRD-3789/3-22-84 

Case  Number/Authority 

1./S-602A 

Tit|e  Termination  Of  Employment 

Subtitle  General 

Cross-Reference  None 

The  claimant  worked  as  a  security  guard  and  was  originally  given  the  uniform 
of  another  guard.  Subsequently,  he  received  his  own  uniform,  but  he  never 
returned  the  other  uniform.  The  claimant  was  placed  on  an  indefinite  layoff 
due  to  lack  of  work.  Seventeen  days  later,  the  employer's  representative  went 
to  the  claimant's  home  to  pick  up  the  two  uniforms  and  found  that  the  claimant 
was  in  possession  of  a  third  uniform  which  he  was  not  authorized  to  remove 
from  the  employer's  premises.  He  was  then  notified  that  he  was  discharged  for 
possession  of  the  third  uniform. 

HELD:  The  claimant's  employment  had  already  been  discontinued  for  non¬ 

disqualifying  reasons  when  he  was  placed  on  an  indefinite  layoff.  He  could  not 
subsequently  be  "discharged"  for  misconduct  for  events  which  occurred  prior  to 
the  layoff.  The  claimant  is  not  disqualified  for  benefits. 


Issue/Digest  Code 

MISCONDUCT  /  MC  440.05 

Docket/Date 

ABR-8 0-10604  /  10-18-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Termination  of  Employment 

Subtitle 

Expiration  of  Contract 

Cross  Reference 

MC  5.05,  Distinguishing  the  Issue 

The  claimant,  a  Roman  Catholic,  worked  for  a  Roman  Catholic 
school,  as  a  Teacher.  In  November,  1979,  she  married  a  divorced 
man  of  the  Methodist  faith.  The  marriage  ceremony  was  not 
performed  in  the  Roman  Catholic  Church  and  was  not  recognized  as 
valid  by  that  Church.  One  week  later,  the  employer  became  aware 
of  the  claimant's  marriage,  and  concluded  that,  by  entering  into 
the  marriage,  the  claimant  had  breached  her  employment  contract, 
which  provided,  in  pertinent  part:  "(T)he  teacher  agrees  to  ... 
act  in  accordance  with  the  doctrine  and  precepts  of  the  Catholic 
Church."  However,  rather  than  discharge  the  claimant 
immediately,  the  employer  decided  to  permit  her  to  continue 
teaching  until  June,  1980,  the  end  of  the  academic  year,  at  which 
time  also  the  claimant's  employment  contract  would  expire.  The 
employer  decided  not  to  renew  the  claimant's  contract. 

HELD:  A  work  separation  which  is  based  upon  the  expiration  of  a 

contract  does  not  fall  within  the  purview  of  Section  602A  of 
the  Act.  In  the  instant  case,  the  claimant  became  an  unemployed 
individual  by  operation  of  law,  because  her  contract  had  expired. 
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and  for  no  other  reason.  This  rendered  any  consideration  of  the 
misconduct  issue  moot;  and,  similarly,  any  reason  the  employer 
might  have  had  for  deciding  not  to  renew  the  claimant's  contract 
was  irrelevant. 
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Docket/Date 

ABR-86-1890  /  7-24-87 

Authority 

Section  602A  of  the  Act 

Title 

Termination  of  Employment 

Subtitle 

Discharge  Distinguished  from  Lay-off 

Cross  Reference 

MC  5.05,  Misconduct,  Distinguishing  the  Issue 

On  October  25,  the  claimant,  a  truck  driver,  was  involved  in  an 
accident  with  the  employer's  truck,  for  which  he  was  ticketed. 

On  October  26,  for  economic  reasons,  the  employer  reduced  its 
work  force;  the  claimant  was  one  of  the  workers  laid-off.  The 
employer's  terminal  manager  later  testified  that,  since  the  day 
after  the  claimant's  accident,  there  was  no  work  available  to 
assign  to  the  claimant. 

On  October  29,  the  employer  sent  to  the  claimant  a  notice  of 
suspension,  pending  investigation  of  the  October  25  accident. 

The  employer's  policy  provided  for  a  such  a  suspension  whenever  a 
driver  was  involved  in  an  accident  for  which  he  was  ticketed. 

On  November  13,  the  claimant  received  a  notice  of  discharge. 

HELD;  There  cannot  be  a  discharge  from  non-existing  work.  As 
soon  as  there  is  a  work  separation  due  to  a  lay-off,  any 
subsequent  action  by  the  employer  during  the  course  of  that 
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lay-off  is  irrelevant. 

In  this  case,  the  claimant  was  separated  from  work  due  to  a  lack 
of  work  resulting  in  an  indefinite  lay-off.  By  reason  of  that 
lay-off,  the  employer's  subsequent  review  of  the  claimant's 
accident  and  the  suspension  and  discharge  were  irrelevant. 

The  claimant  was  not  subject  to  disqualification  under  Section 

602A. 
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1./S-602A 

Violation  Of 

Company  Rule 

Subtitle  General 

Cross-Reference  None 

The  hospital  rule 

prohibited  employees  from  smoking  except  at  lunch  time  or  on 

breaks  in  assigned  areas.  The  claimant  had  been  warned  about  smoking  while 
performing  his  work  and  while  not  in  the  assigned  area.  On  the  date  of  his 
discharge,  he  was  again  discovered  smoking  in  an  unassigned  area  while 
performing  his  work. 

HELD:  It  is  the  employer* s  right  to  establish  reasonable  rules  for  the  conduct 

of  its  business.  A  hospital,  in  particular,  has  a  substantial  interest  in 
protecting  the  health  of  its  patients,  and  the  restricted  smoking  rule  was  for 
this  purpose.  Therefore,  the  rule  was  reasonable.  Having  been  warned  previ¬ 
ously,  the  claimant  wilfully  and  deliberately  violated  a  reasonable  rule  and 
was  discharged  for  misconduct  connected  with  his  work.  He  is  disqualified  for 
benefits. 
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Tl,le  Violation  Of  Company  Rule 

Subtitle 


General 


Cross-Reference  None 


The  claimant  worked  a  second  shift  as  a  nursing  assistant  and  had  to  wait  an 
hour  for  her  "ride"  before  she  could  go  home.  Alleging  that  she  worked  on 
things  that  were  available,  she  began  putting  in  overtime  for  herself  and  was 
paid  for  this  time  for  two  pay  periods  until  a  time  sheet  audit  uncovered  an 
additional  claim  for  a  third  successive  pay  period.  She  had  not  been  given 
permission  to  work  overtime. 


The  employer’s  handbook  specifically  stated  that  no  employee  was  to  work  overtime 
without  permission  and  that  falsification  of  the  work  time  sheet  was  grounds  for 
dismissal.  The  claimant  signed  a  receipt  for  the  employer  indicating  she  "had 
read  and  understood"  the  rules,  and  she  admitted  that  her  supervisor  and  other 
employees  had  told  her  that  claiming  unauthorized  overtime  was  improper.  The 
employer  stated  that,  as  a  general  rule,  it  does  not  give  people  permission  to 
work  overtime  because  it  increases  its  operating  costs.  The  claimant  was 
discharged  when  her  third  pay  period  claim  for  overtime  was  discovered. 


HELD:  The  claimant’s  violation  of  the  employer's  reasonable  rule  against  the 

unauthorized  accrual  of  overtime  is  misconduct  connected  with  the  work,  and 
she  is  disqualified  for  benefits. 
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3./S-602A 

Violation  Of  Company  Rule 

Subtitle  General 

Cross-Reference  jgone 

The  claimant  was  discharged  for  making  personal  telephone  calls  on  the  company 
phone  in  violation  of  a  published  company  rule.  She  had  been  warned  for  a 
similar  infraction  a  month  earlier  and  was  told  that  a  repetition  of  the  offense 
would  result  in  her  discharge. 

HELD:  The  wilful  refusal  of  an  employee  to  comply  with  reasonable  rules  promul¬ 

gated  by  the  employer  in  the  conduct  of  its  business  is  a  violation  of  the 
authority  implicit  in  the  agreement  of  hire.  Moreover,  where  there  has  been  a 
prior  warning  for  the  same  offense  with  a  threat  of  discharge,  there  is  wilful 
disregard  of  the  employer's  interest  which  establishes  misconduct  connected 
with  the  work.  She  is  ineligible  for  benefits. 
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I, .  v ■ , -j Sect.  602A  of  the  Act 

Violation  of  Company  Rule 

Title 

Awareness  of  Rule 

Subtitle 

MC  15.15,  Absence,  Permission 

Cross-Reference 

The  claimant  was  employed  as  a  Night  Auditor  for  three  years. 

Prior  to  taking  a  previous  vacation,  the  claimant  had  sought 
approval  from  the  Office  Manager.  This  time,  the  claimant 
approached  the  Assistant  Office  Manager,  and  stated  that  she 
intended  to  take  a  vacation  which  would  commence  in  the  following 
days.  The  Assistant  Office  Manager  requested  that  the  claimant 
write  down  the  dates  that  she  wished  to  be  off  from  work,  then 
"never  told  me  I  could  not  go,  so  I  assumed  it  was  okay."  The 
claimant  then  took  her  vacation,  and  was  discharged,  because  it  was 
determined  that  her  vacation  time  had  not  been  approved,  in 
accordance  with  the  employer's  rule  that  approval  come  from  the 
Office  Manager  after  a  review  of  a  written  request.  The  claimant 
testified  that  she  was  unaware  of  this  formal  procedure. 


HELD:  In  order  for  a  disqualification  to  be  imposed,  it  would  have 

to  be  established  that  the  claimant  violated  a  known  company  rule. 
Knowledge  can  be  actual  or  implied.  In  this  case,  given  the 
claimant's  previous  course  of  conduct,  the  Assistant  Office 
Manager's  equivocal  response,  and  the  short  notice  period  between 
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Awareness  of  Rule 

Subtitle 

None 

Cross-Reference 

The  claimant  had  been  employed  as  an  Engraver  for  thirty-three 
years.  Toward  the  end  of  a  December  vacation,  he  sprained  his  knee 
in  an  accident  at  home.  He  was  unable  to  report  to  work  when  his 
vacation  ended.  Despite  the  fact  that  the  claimant  continued  to  be 
incapacitated  throughout  the  month  of  January,  he  did  not  seek 
medical  attention.  He  did,  however,  provide  his  employer  with 
regular  updates  concerning  his  physical  condition,  insofar  as  it 
prevented  him  from  working.  The  employer  appeared  to  be 
understanding,  and  even  suggested  that  the  claimant  take  additional 
vacation  time,  to  which  he  was  entitled,  and  not  return  to  work 
until  mid-February.  Upon  the  claimant's  return  to  work  in 
mid-February,  he  was  informed  that  he  would  be  required  to  furnish 
a  medical  statement,  verifying  the  treatment  he  had  received  from  a 
doctor.  The  claimant  had  never  made  any  representations  to  his 
employer  that  he  had  seen  a  doctor.  He  explained  that  because  he 
had  not  been  treated  by  a  doctor,  he  would  be  unable  to  furnish  the 
required  medical  statement.  Subsequently,  the  claimant  was 
discharged,  in  accordance  with  a  new  rule,  adopted  by  the  employer 
the  previous  year,  which  required  a  doctor's  statement  whenever  an 
employee  was  absent  due  to  illness  or  injury. 
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The  claimant  testified  that  no  one  had  been  made  aware  of  this  new 
rule  and  even  supervisory  personnel  had  admitted  that  the  new  rule 
had  not  been  brought  to  anyone's  attention.  The  rule  had  not  been 
posted  on  the  employee  bulletin  board,  where  workers  might  have 
been  put  on  notice  as  to  the  correct  procedures. 

HELD:  In  order  for  a  disqualification  to  be  imposed,  it  would  have 

to  be  established  that  the  claimant  violated  a  known  company  rule. 
Knowledge  can  be  actual  or  implied.  In  the  instant  case,  the 
evidence  established  that  the  claimant  did  not  have  actual 
knowledge  of  the  rule.  He  did  not  know  that  the  employer  would 
require  a  medical  verification  of  his  injury.  Nor  was  it 
established  that  the  claimant  should  have  known  of  the  rule.  The 
claimant  complied  with  what  he  perceived,  based  upon  his  years  of 
service,  to  be  the  employer's  ongoing  policy.  In  the  absence  of 
knowledge  by  the  claimant,  his  actions,  or  omissions,  in  failing  to 
seek  medical  treatment  or  obtain  medical  verification,  did  not 
constitute  misconduct  within  the  meaning  of  Section  602A. 
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Docket/Date 

ABR-83-14494  /  11-21-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Social  Relationships 

Cross  Reference 

MC  310.15,  Neglect  of  Duty;  MC  390.25,  Fellow  Employees 

After  the  claimant,  a  meat  cutter,  made  a  statement  of  a  sexual 
nature  to  a  female  co-worker,  he  was  warned  by  his  employer  that 
any  repetition  of  the  event  would  lead  to  his  discharge. 
Subsequently,  the  employer  made  an  arrangement  through  which  it 
employed  high  school  girls  in  a  learning  program.  When  it  became 
known  to  the  employer  that  from  time  to  time  the  claimant  made 
statements  of  a  sexual  nature  to  some  of  these  employees,  he  was 
discharged. 

Some  of  the  female  workers  believed  that  the  claimant's  discharge 
was  too  harsh  a  penalty. 

HELD:  The  work  place  is  a  place  where  work  is  performed.  It  is 

not  a  place  where  one  makes  sexual  arrangements.  A  worker  who 
does  so  does  so  at  his  peril.  Whatever  interferes  with  the 
normal  operation  of  the  employer's  business  damages  the  best 
interest  of  the  employer. 

Even  if  the  conduct  is  not  patently  offensive,  amounting  only  to 
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excessive  conversation,  if  it  is  established  that  the  worker 
persisted  in  such  conduct  despite  warnings  or  reprimands,  his 
discharge  will  be  for  misconduct. 


In  the  instant  case,  it  was  immaterial  that  some  of  the  female 
workers  considered  the  claimant's  discharge  too  harsh  a  penalty. 
The  claimant  had  been  warned.  His  persistence  in  making  comments 
of  a  sexual  nature  that  had  nothing  to  do  with  his  work 
constituted  misconduct. 
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Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Social  Relationships 

Cross  Reference 

MC  85.05,  Connection  With  Work 

The  claimant,  a  30  year  old  High  School  Teacher,  was  physically 
attracted  to  one  of  his  17  year  old  students,  and  asked  her  for  a 
date.  The  student  did  not  make  a  date  with  the  claimant.  The 
claimant  persisted  in  trying  to  talk  with  her,  including  going  to 
the  student's  home.  Following  his  visit  to  her  home,  the 
student's  mother  complained  to  the  high  school  principal,  who 
issued  a  warning  to  the  claimant:  He  was  to  have  no  more 
personal  contact  with  the  student. 

Although  the  claimant  did  not  subsequently  meet  or  talk  directly 
with  the  student,  he  did,  upon  occasion,  go  out  of  his  way 
to  drive  past  her  home.  Then,  at  the  onset  of  summer  vacation, 
he  went  to  the  student's  work  place,  where  he  discussed  with  the 
student's  work  supervisor  his  (the  claimant's)  prospects  of 
dating  the  claimant  during  the  summer.  Following  this  incident, 
the  student's  mother  again  complained  to  the  claimant's 
principal,  that  her  daughter  was  being  harassed,  whereupon ‘the 
claimant  was  discharged. 
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HELD:  Discharges  because  of  social  relationships  outside  of 

working  hours  and  away  from  the  employer's  premises  are  not 
generally  considered  to  be  connected  with  the  work,  even  though 
there  may  be  a  rule  or  order  prohibiting  such  relationships. 

However,  discharges  arising  out  of  a  worker's  private  activities 

% 

may  be  connected  with  the  work  if  the  acts  in  question  are 
sufficiently  identified  with  the  work  or  tend  to  injure  the 
employer's  interests. 


In  the  instant  case,  the  claimant  was  a  teacher.  Both  he  and  his 
employer,  a  school,  were  responsible  to  the  community,  in  that 
they  had  been  entrusted  to  look  after  the  well-being  of  students 
--  many  of  them  minors.  The  claimant's  conduct  toward  one  of  his 
students  --  a  minor  --  was  violative  of  the  public's  trust,  and 
therefore  tended  to  injure  his  employer's  interests.  The 
claimant's  actions  were  inherently  misconduct  connected  with  his 
work,  regardless  of  the  fact  that  many  of  the  claimant's  acts 
took  place  outside  of  working  hours  and  away  from  the  employer's 
premises . 
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Docket/Date 

Raymond  A.  Walthall  v.  IDOL,  497  N.E.  2d  782  (1986) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Awareness  of  Rule 

Cross  Reference 

MC  255.1,  Insubordination,  Disobedience 

The  employer,  a  department  store,  had  a  rule  that  workers  were 
to  eat  only  in  designated  areas,  such  as  the  cafeteria  or 
lounge,  and  away  from  work  areas  where  eating  would  be  both 
counterproductive  and  a  health  hazard.  The  claimant,  a 
warehouseman,  had  never  been  warned  about  violating  this  rule. 

He  was  on  his  15 -minute  morning  break.  He  moved  away  from  his 
immediate  work  area  and  into  a  corner,  where  he  peeled  some 
hard-boiled  eggs  and  began  to  eat  them.  His  supervisor  saw  him 
doing  this,  informed  him  that  he  was  violating  the  employer's 
rule,  and  directed  him  to  eat  in  one  of  the  designated  areas. 
The  claimant,  however,  continued  to  eat,  quickly  consuming  the 
rest  of  his  eggs. 

HELD:  A  deliberate  violation  of  an  employer's  known  and 

reasonable  rule  constitutes  misconduct. 

In  this  case,  initially,  the  claimant  might  not  have  been  aware 
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of  the  employer's  rule.  Therefore,  at  the  time  he  began  eating, 
there  was  no  demonstration  that  his  violation  of  the  rule  was 
willful . 

However,  after  he  received  a  warning  from  his  supervisor,  he  was 
certainly  aware  of  the  rule  and  knew  that  his  supervisor 
expected  his  immediate  compliance.  At  this  point,  he  chose  to 
disobey  the  supervisor's  order.  This  disobediance  was  a 
deliberate  violation  of  the  employer's  known  and  reasonable  rule 
and  constituted  misconduct. 
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Crowley  v.  IDES,  No.  2-88-1168  (1989) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Reasonableness  of  Rule 

Cross  Reference 

MC  255.304,  Insubordination,  Refusal  to  Work  Overtime 

The  claimant  was  a  bus  driver  for  a  mass  transit  company.  The 
employer  received  passengers'  complaints  about  him. 

The  employer's  policy  was  to  discuss  such  complaints  as  soon  as 
drivers  got  off  work,  so  that  the  discussions  would  not  interfere 
with  bus  driving  schedules.  The  drivers'  union  did  not  object  to 
this  policy.  Also,  the  discussions  generally  lasted  no  more  than  2 
to  3  minutes. 

One  day,  when  the  claimant  got  off  work,  a  supervisor  asked  him  to 
discuss  the  passengers'  complaints  about  him.  The  claimant  refused 
to  discuss  the  complaints,  unless  he  was  paid  for  his  time.  He  was 
suspended  for  5  days  for  refusing  to  discuss  the  complaints.  In 
ensuing  weeks,  he  continued  to  refuse  to  discuss  the  complaints, 
despite  the  employer's  and  union's  urging.  He  told  a  supervisor: 

"If  you  wish  to  discuss  complaints  with  me,  either  I  want  to  be  paid, 
or  I'll  see  you  when  I  am  on  the  clock."  Finally,  the  employer  fired 
him  for  refusing  to  discuss  the  complaints  the  employer's  way. 
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The  claimant  argued  to  the  court  that 

under  the  Fair  Labor 

Standards 

Act,  applicable  to  mass  transit  companies,  he  was  entitled  to  be  paid 
for  any  time  demanded  of  him  by  his  employer,  when  that  time  was 
outside  normal  working  hours  and  attendance  was  involuntary. 

HELD:  Misconduct  is  a  disregard  of  a  standard  of  behavior  an 
employer  has  a  right  to  expect  from  a  worker.  But  a  demand  that  an 
employee  work  in  violation  of  a  statute  would  be  insistence  on 
behavior  the  employer  has  no  right  to  expect. 

Misconduct  is  a  disregard  of  a  reasonable  policy.  A  policy  that 
requires  a  worker  to  violate  a  statute  is  unreasonable. 

Here,  the  employer  demanded  that  the  claimant  work  in  violation  of  a 
federal  statute.  This  was  insistence  on  behavior  the  employer  had  no 
right  to  expect.  It  was  an  unreasonable  policy.  The  claimant's 
disregard  for  that  policy  did  not  constitute  misconduct. 

[The  court  also  reiterated  that  misconduct  requires  a  willful  or 
wanton  disregard  of  the  employer's  interests.  The  court  noted  that, 
even  if  the  claimant  had  been  incorrect  in  believing  that  his 
employer  had  been  violating  a  statute,  if  his  belief  was  in  "good 
faith,"  his  actions  would  not  constitute  misconduct.] 
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Violation  of  Company  Rule 
Harm 
None 

The  claimant  was  a  cashier  working  in  a  convenience  store  that 
sold  sandwiches,  pop,  cookies,  etc.  The  store  had  a  rule  that 
unsaleable  foods  were  to  be  either  thrown  away  or  purchased. 

The  claimant  had  never  been  warned  for  violating  this  rule. 

A  customer  ordered  three  cookies,  at  a  cost  of  35  cents  each.  A 
fourth  cookie  stuck  to  the  three  cookies,  so  that  half  of  that 
fourth  cookie  went  to  the  customer.  After  the  customer  left, 
the  claimant  picked  up  the  remaining,  unsaleable  half  cookie  and 
ate  it.  She  was  fired  because  she  did  not  pay  for  it. 

HELD:  Misconduct  requires  that,  in  the  absence  of  a  warning  or 

explicit  instruction,  an  individual's  conduct  result  in  harm. 
Here,  the  cookie  was  ruined,  unsaleable,  and  had  no  value. 

There  was  no  harm. 
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Adams  v.  Ward,  565  N.E.  2d  53  (1990) 

Section  602A  of  the  Act 

Violation  of  Company  Rule 

Awareness  of  Rule 

None 

The  claimant  was  a  janitor  whose  duties  included  cleaning  locker 
rooms  where  employees  changed  out  of  dirty  uniforms  after 
working  with  printers  ink.  Those  employees  were  to  place  their 
dirty  uniforms  in  a  laundry  bin.  There  was  also  a  trash  bin. 

One  day,  the  claimant  found  two  very  dirty,  ink-stained  uniforms 
in  a  pile  of  trash  and  threw  them  into  the  trash  bin.  The  next 
day,  he  was  fired. 

The  employer  contended  that  because  there  was  a  laundry  bin  it 
was  implicit  that  all  uniforms  be  placed  in  that  bin  to  be 
washed  and  reused. 

The  claimant  stated  that,  although  he  was  aware  that  there  was  a 
company  policy  of  keeping  a  separate  bin  for  ink-covered 
uniforms  to  be  laundered,  he  believed  that  the  two  very  dirty 
uniforms  were  in  the  trash  pile  because  they  were  supposed  to  be 
discarded . 
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HELD:  Misconduct  requires  that  there  be  a  violation  of  a 

reasonable  rule  or  policy.  A  rule  or  policy  need  not  be 
expressly  set  forth;  it  may  be  implicit.  Still,  it  is  not 
reasonable  unless  a  worker  knows,  or  should  know,  of  its 
existence . 

Here,  there  was  no  rule  or  policy  clearly  articulated  that  all 
soiled  uniforms  were  to  be  placed  into  the  laundry  bin.  Nor  was 
it  implicit,  just  because  there  was  a  laundry  bin,  that  all 
soiled  uniforms  were  to  placed  into  that  bin,  as  opposed  to  the 
trash  bin.  It  would  be  just  as  reasonable  to  expect  that,  at 
some  point  in  time,  a  uniform  would  have  no  further  value  to  the 
employer,  at  which  point  it  would  be  discarded  or  destroyed. 

There  was  no  misconduct  because  the  employer  failed  to  establish 
that  it  had  a  rule  or  policy  of  which  the  claimant  should  have 
been  aware. 
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Farmers  State  Bank  v.  IDES,  576  N.E.  2d  532  (1991^ 

Authority 

Section  602A  of  the  Act 

Violation  of  Company  Rule 

Awareness  of  Rule 

MC  490.05,  Violation  of  Law 

Farmers  Bank  kept  a  special  drawer,  designated  "drawer  five,"  as 
an  accommodation  to  customers.  Customers  could  write  checks 
that  would  ordinarily  result  in  overdrafts,  except,  checks  put 
in  drawer  five  would  not  immediately  be  debited  to  the 
customer's  checking  account.  They  would  be  kept  in  drawer  five 
until  the  customer  deposited  the  necessary  amount,  usually 
within  a  matter  of  a  few  days.  Aside  from  customers,  there  were 
employees,  officers,  and  directors  of  the  bank  who  used  drawer 
five  to  prevent  overdrafts  in  their  personal  checking  accounts. 

The  claimant  was  an  assistant  cashier  with  no  supervisory 
responsibilities.  She  discovered  that  a  fellow  employee  put 
three  personal  checks,  totaling  $12,000,  into  drawer  five,  and 
that  the  checks  had  been  there  for  at  least  two  weeks.  Another 
six  days  went  by  before  the  claimant  reported  this  to 
management . 

Farmers  Bank  fired  the  claimant  for  delaying  in  reporting  the 
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misapplication  of  funds.  The  bank  cited  an  Illinois  statute 
requiring  the  bank  to  report  any  misapplication  of  funds  within 
48  hours  of  discovery. 


HELD:  There  is  no  misconduct  unless  an  individual  violates  a 

reasonable  rule.  A  rule  is  not  reasonable  unless  it  provides 
guidelines  that  are,  or  should  be,  known  by  the  worker. 

Here,  the  bank  had  no  formalized  rules  concerning  the  duration 
of  time  a  check  could  be  held  in  drawer  five;  it  was  just 
customary  that  checks  would  be  covered  within  a  few  days. 
Further,  the  statute  cited  applied  to  management's  reporting 
requirements,  not  the  claimant's.  Therefore,  there  was  no  basis 
for  concluding  that  the  claimant  should  have  been  aware  of  any 
rule  or  law  regarding  a  time  in  which  to  report  the 
misapplication  of  funds. 

In  this  case,  the  claimant's  delay  in  bringing  the  matter  to 
management's  attention  may  have  amounted  to  poor  judgment,  but 
it  did  not  violate  a  reasonable  rule,  as  misconduct  under 
Section  602A  requires. 
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Nichols  v.  IDES ,  578  N.E.  2d  1121  (1991) 

Section  602A  of  the  Act 

Violation  of  Company  Rule 
Reasonableness  of  Rule 
None 

The  claimant  was  a  maintenance  worker  who  in  past  seasons,  in 
addition  to  other  duties,  cut  grass.  This  season,  other 
maintenance  workers  were  assigned  that  task  until,  one  day,  the 
claimant  was  asked  to  cut  the  grass.  He  refused  and  was  fired. 

The  claimant  argued  that  the  employer's  directive  was  outside 
the  scope  of  his  job  duties  and  unreasonable  as  a  matter  of  law; 
therefore,  his  refusal  could  not  constitute  misconduct. 

HELD:  Section  602A  defines  misconduct  in  pertinent  part  as  a 

violation  of  a  reasonable  rule  governing  the  performance  of 
work.  If  an  individual  is  directed  to  perform  work  outside  his 
job  duties,  that  directive  might  be  unreasonable.  However,  the 
fact  that  an  individual  is  not  personally  assigned  a  task  for 
some  time  does  not  mean  that  it  is  not  within  the  scope  of  his 
job  duties.  Here,  the  task  was  within  the  scope  of  his  job 
duties  as  a  maintenance  worker.  His  refusal  to  do  his  work 
constituted  misconduct. 


MISCONDUCT  /  MC  485.05 

Glasper  v.  Board  of  Review,  578  N.E.  2d  254  (1991) 
Section  602A  of  the  Act 

Violation  of  Company  Rule 
Reasonableness  of  Rule 
_ _  None  ______ 

The  employer's  rule  provided  that: 

Any  employee  exhibiting  behavior  which  leads 
management  to  suspect  that  he/she  is  under  the 
influence  of  a  mind  altering  substance  will  be  sent 
immediately  to  the  clinic  for  a  drug/alcohol  screening 
test.  Positive  results  or  refusal  to  take  such  test 
will  result  in  immediate  dismissal. 

The  claimant  was  seen  coming  out  of  a  liquor  store  during  lunch 
break.  When  he  returned  to  the  office  his  eyes  were  glassy  and 
his  speech  was  slurred.  His  supervisor  asked  him  to  submit  to  a 
drug  test.  The  claimant  refused  and  was  fired. 

On  appeal,  the  claimant's  only  argument  was  that  he  was  not 
intoxicated,  that  his  eyes  were  glassy  because  of  dust  and  that 
his  speech  was  slurred  because  of  a  speech  impairment. 

HELD:  Section  602A  defines  misconduct  in  pertinent  part  as  a 

violation  of  a  reasonable  rule.  Here,  nothing  in  the  record, 
including  the  claimant's  explanations,  detracted  from  the 
reasonableness  of  the  employer's  rule:  it  was  related  to  the 
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business,  it  was  known  to  the  claimant,  and  it  was  applied 
fairly  (the  claimant's  condition  would  allow  the  employer  to 
suspect  that  the  claimant  had  been  drinking) . 

The  claimant  willfully  violated  a  reasonable  rule.  He  was 
discharged  for  misconduct  and  benefits  were  denied. 
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Doctet/Dat« 

ABR16362  /  1-11-91 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Reasonableness  of  Rule 

Cross  Reference 

None 

When  the  claimant  was  hired,  he  agreed  to  abide  by  the 
employer's  no-smoking  policy.  The  policy  applied  to  smoking 
anywhere,  anytime.  The  claimant  was  fired  when  the  employer 
learned  that  he  had  smoked  cigarettes  while  on  holiday  vacation 
at  home. 

HELD:  Section  602A  provides  for  disqualification  when  an 

individual  violates  a  reasonable  rule  governing  the  performance 
of  work. 

Here,  the  employer's  policy  pertained  to  personal  activity  that 
was  not  work- related.  The  claimant  did  not  violate  a  reasonable 
policy  governing  the  performance  of  work.  Benefits  were 
allowed. 
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Docket/Date 

ABR-85-2000  /  6-13-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Absence  --  Notice 

Cross  Reference 

MC  15.1,  Absence,  Notice 

The  employer  had  a  rule,  which  stated,  in  pertinent  part: 

Absence  for  three  consecutively  scheduled 
work  days  without  making  proper  notification 
to  the  employee's  supervisor,  in  accordance 
with  department  call-in  procedures  . . .  can 
lead  to  ...  immediate  discharge. 

The  claimant  acknowledged  that  she  had  been  aware  of  the  rule. 

On  Saturday,  April  28,  1984,  the  building  in  which  the  claimant 
resided  burned  down.  The  claimant's  apartment,  including  her 
belongings,  was  destroyed.  An  infant  died  in  the  claimant's 
arms.  On  Monday,  April  30,  the  claimant's  first  scheduled  work 
day  after  the  fire,  she  telephoned  her  employer,  stating  that  she 
would  be  unable  to  report  to  work  as  scheduled  because  of  her 
need  to  obtain  new  housing  for  herself  and  her  daughter.  The 
claimant  assumed  that  her  employer  understood  that  she  would 
return  to  work  as  soon  as  she  had  obtained  new  housing.  On 
Monday,  May  7,  having  obtained  new  housing,  the  claimant  reported 
to  work.  She  was  informed  that  she  had  been  discharged, 
effective  May  3,  for  not  reporting  her  absence  for  three 
consecutive  days. 
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The  employer  contended  that  the  claimant's  failure  to  abide  by 


the  employer's  known  rule  concerning  absenteeism  and  notice 

constituted  misconduct: 

(T)he  claimant  proved  her  ability  to  contact 
the  employer  regarding  her  absence  by  her  call 
on  the  first  day.  The  claimant  also  testified 
that  during  the  period  in  question,  she  was 
looking  for  new  living  quarters. 

The  Referee  in  his  decision  (allowing  benefits 
without  a  disqualification  under  Section  602A) 
seems  to  state  that  the  trauma  the  claimant  had 
suffered  was  the  factor  that  prevented  her  from 
calling.  However,  it  was  not  stated  that  the 
claimant  was  under  a  doctor's  care,  or  that  she 
was  otherwise  disabled.  Indeed,  her  ability  to 
engage  in  an  active  search  for  housing  would 
seem  to  preclude  a  decision  that  the  trauma 
suffered  was  disabling. 


HELD:  An  employer  has  the  right  to  expect  its  workers  to  come  to 

work  promptly  as  scheduled  unless  prevented  from  doing  so  by 
compelling  circumstances.  An  employer  has  the  right  to  expect 
prompt  notification  from  the  worker  when  the  worker  is  prevented 
from  reporting  to  work.  Prompt  notification  often  means 
notification  as  required  by  the  employer  under  rules  it  has 
specifically  promulgated.  Where,  however,  unusual  facts  exist, 
what  constitutes  prompt  notification  may  be  other  than  the 
employer's  rules,  insofar  as  unemployment  insurance  eligibility 
is  concerned.  While,  generally,  infractions  of  an  employer's 
attendance  rules  are  held  to  constitute  misconduct,  absences, 
generally,  are  not  caused  by  a  fire  destroying  a  worker's  home  or 
resulting  in  a  child  dying  in  a  worker's  arms,  as  happened  in  the 
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Docket/Date 

ABR-85-2543  /  9-20-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Absence  --  Notice 

Cross  Reference 

MC  15.1,  Absence,  Notice 

The  claimant  was  employed  as  a  Housekeeper,  until  August  21, 

1984,  when  she  became  ill  at  work  and  was  sent  home.  A  doctor 
examined  her  that  same  day,  and  in  the  days  following,  and 
diagnosed  her  condition  as  ptomaine  poisoning  /  bladder  disease. 
The  doctor  recommended  bed  rest  for  1-2  weeks. 

The  claimant  spoke  with  her  employer  on  August  22,  23,  and  24, 
explaining  that  she  was  seeing  her  doctor  for  tests,  but 
otherwise  was  confined  to  her  bed,  per  the  doctor's  instructions. 
The  claimant  did  not  speak  with  her  employer  again,  until  August 
31,  when  her  supervisor  telephoned.  The  supervisor  informed  her 
that  she  had  been  discharged  because  she  had  not  continued  to 
call  in  every  day  that  she  had  been  ill. 

HELD:  An  employer  has  the  right  to  expect  its  workers  to  come  to 

work  promptly  as  scheduled  unless  prevented  from  doing  so  by 
compelling  circumstances.  An  employer  has  the  right  to  expect 
prompt  notification  from  the  worker  when  the  worker  is  prevented 
from  reporting  to  work.  Prompt  notification  often  means 
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notification  as  required  by  the  employer  under  rules  it  has 
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specifically  promulgated.  At  the  same  time,  the  circumstances 
which  bring  about  a  worker's  absence  from  work  may,  of 
themselves,  constitute  notice  to  the  employer.  Thus,  the  nature 
of  a  worker's  illness  may  put  the  employer  on  notice  that  she 
will  be  absent  from  work  for  some  time.  To  require  daily  notice 
in  such  instances,  before  the  individual  knows  precisely  when  she 
will  be  able  to  return  to  her  job,  would  not  be  of  any  assistance 
to  the  employer  and  would  serve  no  practical  purpose. 


In  the  instant  case,  despite  the  claimant's  failure  to  call  in 
every  day,  the  employer  had  knowledge  of  the  nature  of  the 
claimant's  illness,  and  had  no  reasonable  expectation  that  her 
return  to  work  would  be  imminent.  Because  the  employer  had 
already  been  put  on  notice,  the  claimant's  discharge  could  not 
have  been  for  misconduct  within  the  meaning  of  Section  602A. 
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ABR-85-6603  /  1-29-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation 

of  Company  Rule 

Subtitle 

Temporary 

Cessation  of  Work 

Cross  Reference 

MC  310.2, 

Neglect  of  Duty 

The  claimant,  a  Parking  Enforcement  Officer,  had  received 
warnings  and  a  suspension  for  neglect  of  duty.  On  the  morning  of 
her  discharge,  she  was  warned  about  "going  out  of  service" 
(shutting  off  radio  contact)  without  giving  headquarters  her 
location  and  a  reason.  One  hour  after  returning  from  lunch,  and 
10  minutes  before  a  scheduled  break,  the  claimant  shut  off  radio 
contact  with  headquarters,  without  giving  her  location  or  a 
reason.  She  was  discharged. 

The  claimant  stated  that  an  "emergency"  had  prevented  her  from 
complying  with  the  employer's  directive.  The  emergency  was  that 
she  wished  to  go  to  the  bathroom. 

HELD:  When  a  worker  has  been  discharged  because  she  ceased  work 

without  authorization,  or  because  she  left  work  early  without 
authorization,  the  following  factors  should  be  considered: 

1  -  The  worker's  reason(s)  for  ceasing  to  work; 

2  -  The  worker's  reason(s)  for  failing  to  obtain 

authorization; 

3  -  The  length  of  time  the  worker  failed  to  work; 
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4  -  The  seriousness  of  the  work  cessation  in  terms  of 
damage  to  the  employer's  interest. 


In  the  instant  case,  the  claimant  did  not  have  good  cause  for 
failing  to  notify  the  employer  before  "going  out  of  service." 

Her  proferred  justification  was  contrary  to  the  weight  of  human 
experience:  Except  for  illness  or  physical  dysfunction,  neither 

of  which  the  claimant  cited  to  have  existed,  the  need  to  go  to 
the  toilet  does  not  come  without  warning.  Such  warning  would 
have  been  sufficient  for  the  claimant  to  have  notified 
headquarters . 

If  a  worker  does  not  have  good  cause,  either  for  ceasing  work  or 
failing  to  obtain  authorization,  then  a  determination  of 
misconduct  depends  upon  how  substantially  the  worker  has  violated 
the  standard  of  behavior  expected  of  her.  Generally,  brief 
cessations  of  work  do  not  constitute  misconduct.  However,  if  a 
worker  has  been  warned  about  such  behavior,  or  is  aware  that  the 
cessation  of  work  may  be  detrimental  to  the  employer's  interests, 
then  the  worker's  actions  will  constitute  misconduct. 

In  light  of  the  warnings  the  claimant  had  received,  her  failure 
to  keep  her  employer  informed,  even  for  a  short  period  of  time, 
constituted  misconduct,; 
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Docket/Date 

Loretta  L.  Wright  v.  IDES,  No.  86  L  50107  (1988) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Tardiness 

Cross  Reference 

None 

The  claimant  was  late  to  work  5  times  between  August,  1984  and 
February,  1985.  [There  was  no  evidence  presented  as  to  how  late 
she  was  or  why  she  was  late.]  Upon  each  occasion  she  received 
an  oral  reprimand,  except  that,  in  the  last  instance,  she  also 
received  a  written  warning  explaining  that  she  would  be 
terminated  for  her  next  offense. 

On  March  28,  1985,  the  claimant  was  scheduled  to  report  to  work 
at  7  a.m.  Her  car  would  not  start,  so  she  had  to  take  a  bus. 

The  bus  was  delayed.  The  claimant  arrived  at  work  at  7:05  a.m. 
This  resulted  in  her  discharge. 

HELD:  Misconduct  is  conduct  evincing  such  willful  or  wanton 
disregard  of  the  employer's  interests  as  is  found  in  deliberate 
violations  or  disregard  of  standards  of  behavior  which  the 
employer  has  the  right  to  expect  of  its  employee,  or  in 
carelessness  or  negligence  of  such  degree  or  recurrence  as  to 
manifest  equal  culpability. 
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Tardiness  without  good  cause,  which  is  excessive  in  degree  or 
frequency,  constitutes  misconduct. 

In  this  case,  the  claimant's  final  incident  of  tardiness  was 
unavoidable  and  for  good  cause.  [Nor,  for  that  matter,  was 
there  evidence  that  any  of  the  previous  incidents  had  been 
deliberate  or  excessive  to  any  degree.]  Therefore,  the 
claimant's  tardiness  could  not  be  construed  as  misconduct.  The 
claimant  was  allowed  benefits  without  disqualification  under 
Section  602A. 
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Docket/Date 

Shirley  London  v.  IDES,  No.  87-2098  (1988) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Tardiness 

Cross  Reference 

None 

Most  of  the  claimant's  co-workers  reported  to  work  at  or  before 
8  a.m.  The  claimant,  who  worked  for  the  employer  for  7  years, 
had  permission  to  report  later.  Her  family  had  only  1  car  and 
she  used  it  to  transport  her  husband  to  work  in  Indiana  and  her 
daughter  to  school  before  driving  herself  to  work. 

After  a  succession  of  comptrollers  complained  that  the 
claimant's  schedule  was  "screwing  up  the  operations,"  the 
employer  circulated  a  memorandum  stating  that  employees  were 
required  to  report  to  work  at  8  a.m.  The  claimant,  although 
warned  about  tardiness,  was  never  told,  specifically,  that  her 
accommodation  was  rescinded.  Months  later,  she  was  told  to  take 
30  days  to  try  to  make  necessary  travel  arrangements  to  insure 
her  arrival  by  8  a.m.  She  began  to  arrive  at  work  between  8:20 
and  8:30  and  the  employer  acknowledged  that  there  was  continual 
improvement . 

The  30  days  passed  and,  one  morning,  the  claimant  notified  the 
employer  that  she  would  be  absent  so  she  could  attend  to  an 
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unexpected  personal  matter.  The  employer  suspended  her  for 
being  absent,  during  a  busy  period,  without  giving  notice  prior 
to  the  day  of  absence. 

The  employer  also  decided  that,  if  the  claimant  arrived  later 
than  8  a.m.  on  the  day  she  was  to  return  from  her  suspension, 
she  would  be  discharged.  On  the  day  of  her  return,  the  claimant 
reported  to  work  at  8:06,  due  to  road  construction  delays,  and 
she  was  fired. 

HELD:  Tardiness  constitutes  misconduct  only  if  it  displays  a 

worker's  willful  or  wanton  disregard  for  her  duties  or  her 
employer's  interests.  Prior  transgressions  might  demonstrate 
such  a  willful  or  wanton  disregard.  But,  where  prior 
transgressions  themselves  are  not  willful  or  wanton,  it  is 
similar  to  there  being  no  record  of  prior  transgressions. 

In  this  case,  the  final  incident  appeared  to  be  unavoidable. 

And  an  examination  of  prior  incidents  did  not  indicate  willful 
or  wanton  behavior.  The  claimant's  tardiness  that  preceded 
warnings  was  with  good  cause  as  part  of  an  accommodation. 

During  the  lag  period  when  the  accommodation  was  being 
rescinded,  her  punctuality  improved.  There  being  no  evidence  of 
willful  or  wanton  behavior,  there  was  no  misconduct. 
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Docket/Date 

ABR-91- 1156  /  7-19-91 

Authority 

Section  602A  of  the  Art- 

Title 

Violation  of  Company  Pn] p 

Subtitle 

Tardiness 

Cross  Reference 

MC  435.Q5,  Tardiness 

The  employer  had  a  policy  that  10  attendance  infractions  in  a 
year  would  result  in  a  worker's  discharge.  The  claimant  was 
tardy  nine  times  and  was  issued  a  final  warning.  Then  she  was 
tardy  a  tenth  time,  explaining  that  she  overslept  because  her 
roommate  reset  her  alarm  clock. 

HELD:  An  employer's  policy  is  reasonable  when  it  is  business 
related  and  should  be  known  to  the  worker.  A  worker  who  has 
been  tardy  repeatedly  and  warned  about  it  violates  a  reasonable 
policy  when  she  is  tardy  again. 

Still,  the  final  incident  must  be  willful  to  constitute 
misconduct.  The  final  incident  is  willful  if  the  worker  does 
not  take  reasonable  steps  to  prevent  it. 

Here,  the  claimant  could  have  but  did  not  take  reasonable 
precautions  (telling  her  roommate  beforehand)  to  insure  that  her 
alarm  clock  was  set  to  her  schedule.  Her  tardiness  was  willful. 
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Docket/Date 

ABR-85-8835  /  5-12-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Assaulting  Fellow  Employee 

Cross  Reference 

MC  390.2,  Relations  with  Fellow  Employees 

The  claimant  was  employed  as  a  Sorter  until  his  discharge  for 
assaulting  a  co-worker. 

The  employer  submitted  in  evidence  a  copy  of  its  "Rules  of 

Conduct,"  which  provided: 

It  is  a  violation  of  Group  I  rules  to  provoke 
or  participate  in  fights  involving  physical 
contact;  or  assaulting  any  person  or  provoking 
or  inviting  another  person  to  assault  anyone,  the 
violation  of  which  is  subject  to  discharge  for 
first  offense. 

The  claimant  contended  that  his  discharge  could  not  have 
constituted  misconduct,  because  he  had  been  unaware  of  the 
employer's  rule. 

HELD:  Generally,  a  worker's  discharge  as  a  result  of  his 

violation  of  a  known  and  reasonable  company  rule  will  constitute 
misconduct . 

An  employee's  obligation  not  to  engage  in  fights  upon  company 
time  or  property  is  inherent  in  all  employment  relationships; 
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accordingly,  it  is  not  even  necessary  that  there  be  a  specific 
company  rule  against  fighting.  A  worker  is  presumed  to  have 
knowledge  that  fighting  violates  a  reasonable  standard  of  conduct 
which  the  employer  has  a  right  to  expect  from  its  workers. 

In  the  instant  case,  because  the  claimant  should  have  known  that 
fighting  would  result  in  his  discharge,  he  was  discharged  for 
misconduct . 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


Issue/Digest  Code 

MISCONDUCT  /  MC  485.15 

Docket/Date 

Meeks  v.  IDES,  567  N.E.  2d  481  (1990) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Assaulting  Fellow  Employee 

Cross  Reference 

MC  190.1,  Evidence;  MC  390.2,  Fellow  Employees 

The  claimant,  who  worked  in  an  office  setting,  was  discharged  after 
a  fight  with  a  fellow  employee.  At  an  appeal  hearing,  the  employer 
did  not  produce  any  written  rule  or  offer  any  testimony  that 
fighting  on  the  job  was  impermissible.  The  claimant  contended  that 
the  employer  did  not  satisfy  all  the  required  elements  for 
misconduct  under  Section  602A  because  it  did  not  prove  by  direct 
evidence  that  it  had  a  "reasonable  rule  or  policy." 

HELD:  Section  602A  provides,  in  pertinent  part,  that  misconduct 
arises  from  a  violation  of  a  "reasonable  rule  or  policy."  Whether 
a  rule  or  policy  exists  need  not  be  proven  by  direct  evidence  but 
may  be  determined  by  "common  sense  business  practices."  With  the 
exception  of  some  business  ventures  engaged  in  professional  sports, 
any  employer  would  obviously  have  a  policy  against  physical 
violence.  Here,  there  was  an  implicit  rule  against  fighting.  The 
"reasonable  rule  or  policy"  requirement  of  Section  602A  was  met. 
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Docket/Date 

ABR-85-3359  /  10-2-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Clothing  and  Appearance 

Cross  Reference 

MC  363.05,  Personal  Appearance;  MC  485.8,  Safety 

The  claimant  was  employed  as  a  Carpenter  in  a  nuclear  power 
plant.  His  job  would  require  him  to  work  in  potentially 
radioactive  areas,  where  the  wearing  of  a  securely  fitted  mask, 
to  protect  against  contamination,  was  mandatory.  So  that  the 
claimant's  mask  would  fit  properly,  he  was  requested  to  cut  off 
his  beard.  When  the  claimant  refused  to  cut  off  his  beard,  he 
was  discharged. 

HELD:  Employers  have  the  right  to  prescribe  certain  standards  of 

dress  for  their  employees.  Such  standards  may  be  prescribed 
because  the  employer  wishes  to  maintain  a  certain  "atmosphere," 
or  appearance  of  neatness  or  cleanliness,  or  to  protect 
employees'  safety.  A  rule  requiring  the  wearing  of  certain  items 
deemed  necessary  for  safety  is  generally  reasonable,  unless 
outweighed  by  special  considerations,  and  a  worker  who  is 
discharged  for  a  willful  violation  of  such  a  rule  is  generally 
discharged  for  misconduct  connected  with  his  work.  In  the 
instant  case,  the  employer's  need  for  safety  measures  outweighed 
the  claimant's  interest  in  maintaining  his  beard.  The  claimant's 
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his  employer's  reasonable  safety 
misconduct  connected  with  his  work  within 
602A. 
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Docket/Date 

ABR-86-259  /  4-8-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Clothing  and  Appearance 

« 

Cross  Reference 

MC  363.05,  Personal  Appearance 

The  claimant  worked  as  a  Porter  in  a  bowling  alley.  While 
working  on  the  day  shift,  he  wore,  per  requirements,  a  red  casual 
shirt.  Before  he  began  working  on  the  night  shift,  he  was 
informed  that  he  would  be  required  to  wear  a  white  shirt,  red 
vest,  and  black  bow  tie.  One  night,  the  claimant  reported  to 
work  not  wearing  the  required  attire.  Although  directed  to  do  so 
by  his  manager,  the  claimant  replied  that  he  did  not  wish  to 
"look  like  a  clown."  The  claimant  was  fired. 

HELD:  Employers  reserve  the  right  to  prescribe  certain  standards 

of  dress  and  appearance  for  their  employees.  Such  rules  may  be 
for  the  purpose  of  establishing  a  certain  "atmosphere"  in  the 
establishment  or  for  making  employees  easily  identifiable  and 
accessible,  and  are  generally  reasonable.  A  willful  violation  of 
such  a  reasonable  rule  may  tend  to  injure  the  employer's 
interests,  and  therefore  constitutes  misconduct. 

In  the  instant  case,  the  claimant  willfully  violated  his 
employer's  reasonable  rule.  His  actions  constituted  misconduct. 
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Docket/Date 

ABR-87-2086  /  6-30-87 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Dishonesty 

Cross  Reference 

MC  190.1,  Evidence,  Burden  of  Proof  and  Presumptions 

At  the  time  of  hire,  the  claimant  signed  a  document,  which  read, 
in  pertinent  part: 

. . .  The  undersigned  hereby  agrees  and  consents 
to  submit  to  a  lie  detector  test  at  any  time 
. . .  she  might  be  requested  to  do  so  at  the 
request  of  the  employer . 

The  claimant  worked  in  a  store,  in  a  department  which  had  been 
experiencing  theft  problems.  The  claimant  was  transferred  to  a 
new  department,  and,  shortly  thereafter,  the  new  department 
experienced  missing  funds.  The  claimant,  together  with  other 
employees,  was  directed  to  take  a  lie  detector  teaK  The 
claimant  refused  to  take  the  test.  She  was  discharged. 

At  an  appeal  hearing,  the  claimant  testified  that  she  was  not 
scheduled  to  work,  nor  did  she  work,  on  the  day  funds  were 
discovered  missing  from  her  department.  She  denied 
misappropriating  any  funds. 

The  employer  offered  no  evidence  concerning  any  theft.  But,  the 
employer  contended  that,  even  if  the  claimant  was  not  the  person 
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responsible  for  the  missing  funds,  her  refusal  to  submit  to  a  lie 
detector  test  -  in  violation  of  the  agreement  at  the  time  of  hire 
-  constituted  misconduct. 

HELD:  A  worker  who  is  discharged  because  she  has  violated  a 

known  and  reasonable  rule  is  discharged  for  misconduct. 

The  fact  that  a  worker  knows  of  an  employer's  rule,  or  has 
consented  at  the  time  of  hire  to  abide  by  an  employer's  rule, 
does  not  undo  any  fundamental  unreasonableness  of  that  rule. 

Polygraph  tests  shift  the  burden  from  the  employer  {to  establish 
guilt)  to  the  worker  (to  establish  innocence).  Polygraph  results 
have  not  been  shown  to  be  reliable.  Polygraph  results  are 
inadmissible  in  a  court  of  law.  Therefore,  it  cannot  be 
concluded  that  a  requirement  to  submit  to  a  polygraph  test  is 
a  reasonable  one?  and,  accordingly,  a  worker  who  is  discharged 
solely  on  the  basis  of  refusing  to  take  a  polygraph  test  is 
discharged  for  reasons  other  than  misconduct. 

In  this  case,  the  employer  did  not  possess  any  tangible, 
competent  evidence  bearing  on  the  claimant's  alleged  involvement 
in  any  misappropriation  of  funds.  She  was  discharged  solely  upon 
the  basis  of  her  refusal  to  submit  to  polygraph  testing,  which 
alone  did  not  prove  dishonesty  or  constitute  misconduct. 
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Docket/Date 

ABR-85-3809  /  10-3-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Intoxicants,  Use  of 

Cross  Reference 

MC  85.05,  Connection  With  Work;  MC  270.05,  Intoxicants 

The  employer  had  a  rule  forbidding  employees  to  work  while  having 
"controlled  substances"  in  their  bodies. 

The  claimant  had  been  a  Truck  Washer  and  Tank  Cleaner  for  4 
years.  Sunday  was  his  day  off.  On  Monday,  his  employer  selected 
him  for  drug  testing.  A  trace  of  marijuana  was  found  in  the 
claimant's  system  and  his  test  result  was  "positive."  For  that 
reason  alone,  he  was  discharged. 

The  claimant  testified  that  he  had  smoked  marijuana  while  off 
duty  the  preceding  Sunday.  Based  upon  the  employer's  testimony, 
it  appeared  that  the  claimant  had  been  selected  for  drug  testing 
at  random,  and  not  because  he  had  manifested  any  signs  of  being 
under  the  influence  of  drugs  while  at  work  on  Monday.  There  was 
no  evidence  presented  to  indicate  that  the  claimant's  performance 
of  his  work  had  been  affected,  or  would  have  been  affected,  by 
the  residual  trace  of  marijuana  in  his  body. 

HELD:  The  use  of  intoxicants  off  the  job  does  not  constitute 
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misconduct  per  se.  However,  the  use  of  intoxicants  off  the  job 
will  constitute  misconduct  under  certain  circumstances;  for 
example,  when  the  worker  reports  to  his  job  under  the  influence 
of  the  intoxicant,  where  the  intoxicant  might  impair  his  ability 
to  perform  his  duties. 

In  the  instant  case,  there  was  no  evidence  that  the  claimant  was 
under  the  influence  of  marijuana,  despite  a  residual  trace  being 
detected  in  his  body.  There  was  no  evidence  that  the  claimant's 
ability  to  perform  his  duties  was,  or  could  have  been,  impaired 
by  the  presence  of  a  trace  of  marijuana  in  his  body.  Absent  such 
evidence,  it  could  not  be  concluded  that  the  claimant,  by  smoking 
marijuana  on  his  off  day,  had  engaged  in  behavior  which 
manifested  an  intentional  and  substantial  disregard  of  the 
employer's  rules  or  interests.  The  claimant  was  discharged  for 
reasons  which  did  not  constitute  misconduct  connected  with  his 
work  within  the  meaning  of  Section  602A. 
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Docket/Date 

ABR-85-4255  /  8-28-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Intoxicants,  Use  of 

Cross  Reference 

None 

On  Christmas  Eve,  1984,  the  claimant,  an  Assistant  Butcher,  was 
discharged  for  being  under  the  influence  of  alcohol  during 
working  hours.  He  had  previously  received  warnings  for  being 
intoxicated  at  work,  including  on  the  previous  Thanksgiving  and 
Christmas  Eve. 

HELD:  A  worker  who  is  discharged  for  violation  of  an  employer's 

rule  or  order  regarding  the  use  of  intoxicants  on  the  employer's 
premises  and  on  company  time  is  generally  discharged  for 
misconduct  connected  with  his  work. 

In  the  instant  case,  the  evidence  established  that, 
notwithstanding  the  fact  that  it  was  Christmas  Eve,  the  claimant 
knew  or  should  have  known  that  being  under  the  influence  of 
alcohol  during  working  hours  was  a  prohibited  act.  The 
claimant's  actions  constituted  misconduct. 
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MISCONDUCT  /  MC  485.45 

Docket/Date 

Prof ice  v.  Board  of  Review, 

481 

N.E.  2d  1229  (1985) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Use  of  Intoxicants 

Cross  Reference 

MC  270.05,  Intoxication  and 

Use 

of  Intoxicants 

The  claimant  worked  for  the  CTA  as  a  Bus  Servicer.  Although  she 
was  not  a  bus  driver,  her  duties  included  the  driving  of  buses 
from  location  to  location  in  the  employer's  yard,  and  fueling 
those  buses. 

Her  foreman  was  looking  for  another  worker,  and  was  walking 
toward  the  women’s  locker-room,  when  he  observed  the  claimant 
exiting  the  door  to  that  room.  Still  looking  for  the  other 
worker,  he  knocked  on  the  door.  When  the  worker  opened  the  door, 
he  smelled  the  aroma  of  marijuana  smoke.  He  reported  this  to  a 
supervisor . 

At  an  appeal  hearing,  the  supervisor  testified  that  he,  too, 
smelled  the  odor  of  marijuana  smoke  in  the  women's  locker-room. 
On  the  locker-room  bench,  he  found  half  a  marijuana  cigarette  and 
drug  paraphernalia.  The  claimant  and  her  co-worker  were  called 
into  the  supervisor's  office.  Marijuana  was  found  in  the 
co-worker's  purse.  The  supervisor  testified  that  both  had 
"glassy  eyes."  Subsequently,  the  claimant  tested  positive  for 
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THC,  the  primary  chemical  element  of  marijuana. 

Although  the  claimant  admitted  that  she  had  smoked  marijuana,  she 
stated  that  she  did  so  off-duty  and  denied  doing  it  on  the  job. 
She  also  contended  that,  because  she  was  a  Bus  Servicer,  not  a 
driver,  she  could  not  have  harmed  her  employer  or  anyone  else, 
even  if  she  had  been  under  the  influence  of  marijuana  while  at 
work. 

HELD:  A  discharge  for  using  intoxicating  narcotics  on  the  job, 
or  for  reporting  to  work  in  an  impaired  condition  due  to  the  use 
of  narcotics,  is  a  discharge  for  misconduct. 

In  this  case,  the  evidence  established  that  the  claimant  was  in  a 
room  with  a  worker  who  kept  marijuana  in  her  purse,  the  strong 
odor  of  marijuana  was  present  in  the  room,  a  marl Juana  cigarette 
and  related  paraphernalia  were  found  in  the  room,  the  claimant 
manifested  signs  of  having  smoked  marijuana  recently,  and  she 
tested  positive  for  THC.  Despite  the  claimant's  denial,  the 
Board  of  Review's  decision  that  the  claimant  us«4  marijuana  (and 
was  under  its  influence)  during  working  hours  was  supported  by 


the  manifest  weight  of  the 

evidence . 

Further, 

the 

claimant 

did 

drive  buses 

and  did  use 

flammable 

liquids 

while 

under 

the 

influence  of 

marijuana. 

This  did 

pose  a  danger 

to 

the 

CTA, 

co-workers,  and  others.  This  was  a  discharge  for  misconduct. 
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Docket/Date 

ABR-85-9186  /  5-12-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Intoxicants,  Use  of 

Cross  Reference 

MC  270.05,  Intoxication  and  Use  of  Intoxicants 

The  claimant  had  received  warnings  concerning  bringing  alcoholic 
beverages  into  the  employer's  plant,  being  under  the  influence  of 
intoxicants  at  work,  and  the  consumption  of  alcohol  in  general, 
resulting  in  his  participation  in  employer  programs  for 
alcoholism . 

On  his  final  day  of  work,  he  was  attempting  to  enter  the 
employer's  plant  with  an  open  soft  drink  can.  Pursuant  to  the 
employer's  rule,  which  required  employees  to  submit  to  an 
examination  of  articles  they  were  attempting  to  bring  into  the 
plant,  the  security  guard  at  the  gate  asked  the  claimant  to 
permit  her  to  examine  the  contents  of  the  can.  Instead  of 
turning  over  the  can,  the  claimant  threw  it  into  a  parking  lot. 
The  can  was  later  retrieved  and  examined  by  the  employer's 
personnel  and  the  claimant  was  discharged. 

The  claimant  contended  that  he  suffered  from  the  disease  of 
alcoholism,  and,  because  his  discharge  resulted  from  the  effects 
of  the  disease,  it  could  not  have  been  a  discharge  for 
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misconduct . 

HELD:  Generally,  an  individual  who  is  discharged  for  violating  a 

known  and  reasonable  company  rule  is  discharged  for  misconduct. 

In  such  cases,  the  individual  is  discharged  because  he  has 
violated  a  standard  of  conduct  which  an  employer  has  the  right  to 
expect  from  its  workers,  and  not  because  of  the  lack  of  suitable 
work. 

In  the  instant  case,  the  employer  had  promulgated  a  reasonable 
rule  requiring  employees  to  submit  to  an  examination  of  articles 
they  were  attempting  to  bring  into  the  plant.  The  claimant  was 
aware  of  the  rule.  The  claimant  was  discharged  because  he 
refused  to  permit  the  security  guard  to  examine  the  contents  of 
the  article  he  was  attempting  to  bring  into  the  plant.  Whether 
or  not  the  can  the  claimant  attempted  to  bring  into  the  plant 
contained  alcohol,  the  claimant  violated  the  employer's  rule. 

Whether  or  not  the  claimant  was  an  alcoholic,  there  was  no 
showing  that  his  alcoholism  compelled  him  to  refuse  to  permit  the 
security  guard  to  examine  the  soft  drink  can.  There  was  no 
showing  that  his  alcoholism  compelled  him  to  toss  the  soft  drink 
can  into  a  parking  lot.  There  being  no  compelling  reason  for  the 
claimant  to  violate  the  employer's  rule,  his  violation  of  the 
rule  constituted  misconduct. 
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Docket/Date 

ABR-86-1900  /7-23-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Possession  of  Controlled  Substance 

Cross  Reference 

None 

The  claimant  was  arrested  in  the  employer's  parking  lot,  where  he 
was  found  to  be  knowingly  in  possession  of  marijuana.  He  was 
discharged  for  violating  the  employer's  rule  prohibiting  the 
possession  of  illicit  drugs  on  the  employer's  premises. 

HELD:  A  rule  concerning  the  possession  of  illicit  drugs  on  the 

employer's  premises  is  generally  reasonable,  and,  accordingly,  a 
worker  who  is  discharged  for  the  violation  of  such  a  rule  is 
discharged  for  misconduct.  In  the  instant  case,  because  the 
evidence  showed  that  the  claimant  was  knowingly  in  possession  of 
an  illicit  drug  on  the  employer's  premises,  his  discharge  was  for 
misconduct . 
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Docket/Date 

Overstreet  v.  IDES,  No. 

86-2642 

(1987) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Intoxication  and  Use  of 

Intoxicants 

Cross  Reference 

MC  270.05,  Intoxication 

and  Use 

of  Intoxicants 

The  claimant  was  a  Bus  Driver.  She  took  sick  leave  from  January 
30,  1985  to  March  15,  1985.  Because  she  had  been  on  sick  leave 
for  more  than  7  days,  she  was  required  by  her  employer's  policy 
to  submit  to  a  medical  examination  upon  returning  to  work.  The 
examination  included  blood  and  urine  tests  which,  when  analyzed, 
indicated  the  presence  of  cocaine.  Upon  receipt  of  this 
information,  the  employer  removed  the  claimant  from  service  and 
required  her  to  undergo  a  second  test,  the  result  of  which  also 
indicated  the  presence  of  cocaine.  On  March  20,  the  claimant  was 
discharged  from  her  job  and  referred  to  a  rehabilitation  program. 
The  program  was  to  run  for  a  minimum  of  30  days.  The  claimant, 
during  the  course  of  the  program.,  filed  for  unemployment 
insurance  benefits. 

The  claimant  admitted  that  the  test  results  were  accurate.  But 
she  argued  that  she  had  not  used  the  narcotics  at  work.  Upon 
review,  she  added  that,  since  the  time  of  the  occurrence,  she  had 
successfully  completed  the  program  and  had  refrained  from  the  use 
of  narcotics. 
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HELD:  Misconduct  has  been  defined  as  conduct  evincing  such 
willful  or  wanton  disregard  of  an  employer’s  interests  as  is 
found  in  deliberate  violations  or  disregard  of  standards  of 
behavior  which  the  employer  has  the  right  to  expect  of  his 
employee,  or  in  carelessness  or  negligence  of  such  degree  or 
recurrence  as  to  manifest  equal  culpability,  wrongful  intent  or 
evil  design,  or  to  show  an  intentional  and  substantial  disregard 
of  the  employer’s  interests  or  of  the  employee's  duties  and 
obligations  to  her  employer. 

Reporting  to  work  under  the  influence  of  narcotics,  where  it  is 
shown  that  being  under  the  influence  might  impact  upon  the 
ability  to  perform  one's  work,  constitutes  misconduct, 
irrespective  of  whether  the  actual  use  of  the  narcotic  is  at  or 
prior  to  reporting  to  work.  In  this  case,  the  claimant 
repeatedly  used  narcotics,  and  it  was  reasonable  to  conclude  that 
she  was  under  the  influence  of  such  narcotics  after  she  had 
reported  back  to  work.  The  claimant  was  a  bus  driver,  and  her 
use  of  cocaine  prior  to  reporting  for  work  as  a  bus  driver 
constituted  a  deliberate  violation  of  her  employer’s  policy  and 
indicated  a  disregard  of  the  standards  of  behavior  which  the 
employer  had  the  right  to  expect.  What  she  did  subsequent  to  the 
work  separation  (successfully  completing  a  rehabilitation 
program)  was  irrelevant.  The  claimant  was  discharged  for 
misconduct. 
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ABR-89-6042  /  8-28-89 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Use  of  Intoxicants  (after  prior 

violation) 

Cross  Reference 

MC  270.05,  Intoxication  and  Use 

of  Intoxicants 

The  claimant  was  absent  from  work  for  21  days;  he  had  been 
hospitalized  as  part  of  an  employer-sponsored  drug  and  alcohol 
rehabilitation  program.  Following  his  return  to  work,  he  agreed 
that,  as  a  condition  of  his  continued  employment,  he  would 
abstain  from  drug  and  alcohol  use;  to  verify  this,  he  was  to 
submit  to  unannounced  drug  screens,  for  a  period  of  1  year. 

One  week  after  his  return  to  work,  the  claimant  tested  negative 
for  drugs. 

Two  weeks  after  his  return  to  work,  he  tested  positive  for 
marijuana  and  cocaine;  as  a  result,  he  was  fired. 

The  question  presented  was  whether  the  employer's  drug  policy  - 
including  unannounced  drug  testing  -  was  reasonable. 

HELD;  Section  602A  defines  "misconduct,"  in  pertinent  part,  as 
a  violation  of  a  "reasonable  rule  or  policy." 


#1  \ 
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When  a  worker's  use  of  drugs  or  alcohol  impairs  his  work  or 
causes  him  to  be  absent  from  work,  it  is  reasonable  for  an 
employer  to  require,  as  a  condition  of  continued  employment  (in 
lieu  of  outright  discharge),  that  the  worker  submit  to  drug 
rehabilitation  -  including  unannounced  drug  tests. 


In  this  case,  the  scope  of  the  employer's  measures  was 
reasonable  and  not  unduly  intrusive. 

The  claimant  was  discharged  for  misconduct  and  was  ineligible 
for  benefits  under  Section  602A. 
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Docket/Date 

Robinson  v. 

IDES  (1994) 

Authority  Section  602A  of  the  Act 


Title 

Violation  of  Company 

Rule 

Subtitle 

Intoxication  and  Use 

of  Intoxicants 

Cross  Reference 

MC  85.05,  Connection 

with  Work;  MC  270.05,  Intoxicants 

The  employer  had  a  drug- free  workplace  policy,  which  included  drug 
tests  for  work-related  injuries,  and,  if  drugs  were  found, 
subsequent  unannounced  tests,  then,  if  drugs  were  found,  a 
discharge . 

The  claimant's  job  was  spray  painting  cabinets  and  computers.  He 
was  an  excellent  worker.  After  he  sustained  a  scratch  on  the  job, 
he  was  required  to  take  a  drug  test.  He  tested  positive  for 
morphine  and  marijuana.  A  year  later,  over  a  weekend,  off  the  job, 
he  attended  a  wedding  reception,  where  he  had  a  few  lines  of 
cocaine  and  smoked  marijuana.  The  next  day,  when  he  reported  to 
work,  he  was  required  to  take  an  unannounced  drug  test.  The  test 
revealed  traces  of  the  drugs  in  his  system  and  he  was  discharged. 
He  was  then  denied  unemployment  benefits. 

The  claimant  contended  that  the  rule  that  resulted  in  his  discharge 
was  unreasonable  because  it  had  nothing  to  do  with  his  work 
performance,  which  was  excellent,  but,  rather,  with  his  off-duty 
conduct . 
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HELD:  Section  602A  provides,  in  pertinent  part,  that  "misconduct" 
means  a  violation  of  a  "reasonable  rule  . . .  governing  the 
individual's  behavior  in  performance  of  his  work." 

The  goal  of  a  drug- free  workplace  and  substance  abuse  policy  is  to 
create  and  maintain  a  work  environment  free  from  the  adverse 
effects  of  using  drugs.  The  fact  that  an  individual  is  a  good 
worker  whose  job  performance  is  not  yet  affected  by  drugs  does  not 
render  a  drug- free  workplace  policy  and  disciplinary  rules 
unreasonable . 

Here,  the  employer's  rule  was  reasonable.  The  claimant 
deliberately  and  willfully  violated  the  rule.  The  claimant  had 
been  warned  (and,  therefore,  harm  was  irrelevant)  .  All  the 
conditions  for  a  discharge  for  misconduct  under  Section  602A  were 


met . 


ILLINOIS 

DIGEST  OF 

Issue/Digest  Code 

MISCONDUCT/MC  485.55 

DEPARTMENT  OF 

ADJUDICATION 

Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

68  IL.  App.  3rd.  264  (1979) 

Case  Number/Authority 

1 ./ S-602A 

Title  ...  ,  . 

Violation  Of 

Company  Rule 

Subtitle  ^ . 

Manner  Of 

Performing  Wo rk 

Cross-Reference  „  _ 

MC  300.  1 

.  Accident  under  Manner  Of  Performing  Work 

The  claimant  was  employed  as  a  laborer  for  over  three  years.  Three  weeks  prior 
to  his  discharge,  he  was  made  a  millwright  helper  performing  maintenance  work 
in  basic  oxygen  furnace  operations.  On  the  date  of  the  incident  which  caused 
his  discharge,  he  and  a  millwright  were  working  on  a  large  and  heavy  vessel 
which  transported  molten  metals  directly  above  a  crew  of  maintenance  employees. 
In  accordance  with  well-known  and  posted  company  safety  rules,  the  maintenance 
foreman  placed  a  safety  tag  on  the  power  switch  to  the  "tilt  control"  of  the 
vessel  which  warned  that  the  penalty  for  unauthorized  removal  of  the  tag  was 
a  discharge.  This  "warning"  was  also  contained  in  the  safety  rules  booklet 
which  was  distributed  to  all  employees.  The  claimant  was  well  aware  of  the 
rule . 

Disregarding  the  safety  tag  warning,  the  claimant  removed  the  tag  and  threw  the 
power  switch,  causing  the  massive  vessel  to  "slip."  He  claimed  that  the 
millwright  (a  non-supervisory  employee)  had  asked  him  to  remove  the  tag  and  that 
he  did  not  know  that  he  was  violating  the  company  rule.  He  was  discharged  for 
violating  the  safety  rules  and  endangering  the  lives  of  the  maintenance  crew. 


Issue 

Digest  Code 

Case  Number 

Page  Number 

MISCONDUCT 

MC  301.1 

68  IL.  App.  3rd.  -264 

(1979)  _  _  2 

HELD:  A  wilful  disregard  of  employment  rules  constitutes  misconduct  connected 

with  the  work,  but  other  examples  of  misconduct  may  exist  where,  as  here,  the 
circumstance  may  lack  intent  by  the  employee.  Misconduct  also  includes  acts 
by  an  employee  involving  such  a  magnitude  of  danger  to  others  that  to  award 
unemployment  benefits  would  clearly  violate  the  overriding  policy  of  promoting 
public  welfare.  Each  case  must  be  determined  in  accordance  with  the  facts 
involved . 

The  claimant  had  been  aware  of  the  safety  rule  he  breached  since  his  employ¬ 
ment  began  three  years  earlier.  He  was  aware  of  the  potential  danger  of  the 
machinery  and  the  company's  regulations  concerning  redtagging  procedures. 

He  was  reminded  of  the  importance  of  the  tagging  rules  by  the  language  of 
the  tag  itself,  which  stated  that  the  penalty  for  unauthorized  removal  was 
discharge . 

# 

That  he  did  so  at  the  request  of  another  employee  does  not  minimize  his 
blatant  failure  to  follow  a  well-published  and  mandatory  company  procedure. 

In  so  doing,  he  endangered  the  lives  of  employees  working  below  the  vessel. 
Therefore,  he  was  discharged  for  misconduct  connected  with  his  work  and  is 
ineligible  for  benefits. 
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Issue/Digest  Code 

MISCONDUCT/MC  485.55 

DEPARTMENT  OF 

ADJUDICATION 

Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

83-BRD-l 155 1 /I 0-1 7-83 

Case  Number/Authority 

2./S-602A  

Title: 


Violation  Of  Company  Rule 


Subtitle 

Manner  Of  Performing  Work 

Cross-Reference 

None 


The  claimant  was  discharged  for  not  following  proper  procedures  in  counting  her 
cash  receipts.  The  claimant  has  been  warned  for  failing  to  follow  the  employer's 
written  rule  that  cash  drawers  were  to  be  counted  by  both  the  outgoing  and  the 
incoming  managers  at  the  change  of  a  shift.  The  claimant  was  discharged  after 
she  again  counted  her  receipts  alone  before  the  end  of  her  shift  and  had  no 
reasonable  explanation  for  doing  so. 

HELD:  The  claimant  was  discharged  for  failing  to  follow  the  employer's  reason¬ 

able  instructions,  behavior  which  could  have  resulted  in  substantial  loss  to  her 
employer.  Since  she  had  been  warned  about  the  same  offense  and  was  aware  of 
the  importance  of  the  procedure  in  maintaining  control  of  cash  receipts,  she 
intentionally  and  deliberately  failed  to  perform  the  work  properly.  She  was 
discharged  for  misconduct  connected  with  her  work  and  is  ineligible  to  receive 
benefits. 
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Docket/Date 


83-BRD-12/i57/ll-3-83 


Case  Number/Authority 

3./S-602Ar- 


Title 


-Violation  Of  Company- -Rule 


Subtitle 


Cross-Reference 


Manner  Of  Performing  Work 


None  ■ 


The  claimant  was  discharged  after  he  used  vulgar  and  profane  language  while 
speaking  to  customers  on  the  employer's  premises.  He  was  previously  warned 
for  being  rude  to  customers. 

HELD:  The  evidence  established  that  the  claimant  carelessly  and  negligently 

repeated  the  use  of  vulgar  or  profane  language  while  dealing  with  customers  and 
in  violation  of  a  reasonable  rule  of  conduct  which  the  employer  had  a  right  to 
control.  The  discharge  was  for  misconudct  connected  with  his  work,  and  he  is 
disqualified  for  benefits. 
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MISCONDUCT/MC  4 8 5.65 

Docket/Date 


83-BRD-661 7 75-31 -83 


Case  Number/Authority 

1^ _ 

Title 

Violation  Of  Company  Rule 

Subtitle 

Motor  Vehicle 

Cross-Reference 

MC  490.?,  Motor  Vehicle  Law  under  Violation  Of  law 

The  claimant  worked  for  the  employer  as  a  school  bus  driver  until  she  was 
discharged.  The  school  district  had  specific  rules  and  regulations  pertaining 
to  the  operation  of  buses,  and  the  drivers  were  to  observe  the  rules  of  the 
road  of  the  State  of  Illinois.  The  claimant  admitted  driving  a  bus  containing 
student  passengers  through  a  railroad  crossing  when  the  warning  gates  were  down 
and  the  warning  lights  were  flashing. 

HELD:  The  violation  of  State  and  school  district  driving  rules  evidenced 

intentional  and  wilful  disregard  of  the  employer’s  interests.  Therefore,  the 
claimant  was  discharged  for  misconduct  connected  with  her  work,  and  she  is 
ineligible  for  benefits. 


Issue/Digest  Code 

MISCONDUCT  /  MC  485.7 

Docket/Date 

ABR-85-6507  /  2-21-86 

Authority 

Sect.  602  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Personal  Comfort  and  Convenience 

Cross  Reference 

MC  602.05,  Felony  or  Theft 

The  claimant,  a  Licensed  Practical  Nurse,  was  discharged  for 
placing  personal,  long  distance  calls  --  which  the  employer 
determined  to  be  ’’excessive"  --  from  the  employer's  telephone. 

Both  the  Adjudicator  and  the  Referee  concluded  that  the  claimant 
was  discharged  for  theft,  pursuant  to  the  provisions  of  Section 
602B. 

HELD:  Whether  an  individual  commits  a  theft  is  not  dependent 

upon  either  the  quantity  or  value  of  property  taken.  An 
accusation  that  implies  that  some  unspecified  but  lesser  amount 
of  property  taken  would  be  permissible  is  patently  inconsistent 
with  a  finding  of  theft. 

In  the  instant  case,  the  claimant's  "excessive"  long  distance 
telephone  calls  were  undoubtedly  placed  at  the  employer's 
expense.  But,  for  that  matter,  based  upon  the  evidence 
presented,  any  personal  long  distance  call  she  made  would  have 
been  at  the  employer's  expense  (not  to  mention  any  personal  local 
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calls).  Because  the  employer  implied  that  some  (an  unspecified 
number  of)  personal  calls  were  acceptable,  it  could  not  be 
concluded  that  the  "excessive"  personal  calls  constituted  theft. 

At  the  same  time,  the  claimant's  actions  were  cognizable  under 
Section  602A  of  the  Act.  Whether  or  not  an  employer  has  an 
express  rule  on  the  subject,  a  worker  knows  --  or  should  know  -- 
that  the  work  place  is  a  place  for  work,  not  personal  business. 
Further,  a  worker  knows  --  or  should  know  --that  there  are 
charges  for  long  distance  telephone  calls,  and  that  "excessive" 
calls  of  this  nature  can  be  expensive.  In  the  instant  case,  the 
claimant  should  have  known  that  her  continuous  use  of  the 
employer's  telephone  for  personal  calls  was  adverse  to  the 
employer's  interests,  and  she  could  have  foreseen  that  her 
actions  would  result  in  her  discharge.  She  was  discharged  for 
misconduct  within  the  meaning  of  Section  602A. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  485.7 

Docket/Date 

ABR-85-7221  /  3-13-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Personal  Convenience  (Taking  Personal  Telephone  Calls) 

Cross  Reference 

MC  310.05,  Neglect  of  Duty 

The  employer's  rules  provided  that  workers  should  make  and/or 
accept  personal  telephone  calls  only  during  breaks  or  lunch  hour, 
or  in  the  case  of  emergencies.  The  claimant,  an  Apprentice  Photo 
Re-toucher,  had  been  warned  to  discontinue  his  practice  of 
accepting  personal  telephone  calls  at  his  work  station  during 
business  hours.  Nonetheless,  the  claimant  continued  to  receive 
personal  telephone  calls,  until,  finally,  the  employer  discharged 
him  for  that  reason.  The  claimant  contended  that  the  only  reason 
he  continued  to  accept  personal  phone  calls  was  that  the 
switchboard  operator  had  put  the  calls  through  to  him,  and, 
therefore,  he  could  not  be  held  responsibile  for  accepting  the 
calls . 

HELD:  Excessive,  non-work  related  (telephone)  conversations 

which  waste  the  employer's  time  and  interfere  with  the  normal 
operation  of  the  employer's  business  may  constitute  misconduct. 

If  the  worker  knows,  or  should  know,  that  he  should  desist,  then 
his  actions  will  constitute  misconduct.  In  the  instant  case,  the 
claimant  had  been  put  on  notice,  both  by  the  employer's  stated 
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rule  and  by  specific  warnings.  The  claimant's  contention  that  he 
did  not  have  the  ability  to  desist  was  without  merit:  He  could 
have  told  his  family,  relatives,  friends  and  acquaintances  to 
call  him  at  designated  times,  other  than  working  hours.  His 
actions  constituted  misconduct. 
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Doctot/Dste 

Washington  v.  Board  of  Review,  570  N.E.  2d  556  (19911 

Section  602A  of  the  Act 

Tim 

Violation  of  Company  Rule 

CivMM,' 

Personal  Comfort  and  Convenience  (Sleeping) 

Crest  Reference 

MC  310.15,  Manner  of  Performing  Work 

The  claimant,  a  secretary,  was  assigned  to  take  minutes  of  a 
committee  meeting.  At  the  start  of  the  meeting,  she  took  an 
aspirin  because  she  was  suffering  from  a  headache.  During  the 
meeting,  she  rested  an  elbow  on  the  table  and  leaned  her  head 
against  her  hand.  She  dozed  off  and  awoke  30  minutes  later. 

She  was  discharged  for  sleeping  on  the  job. 

HELD:  Misconduct  requires  "willful"  behavior.  Falling  asleep 

on  the  job  is  willful  only  if  an  individual  purposely  takes  a 
nap,  or,  knowing  that  she  might  fall  asleep,  fails  to  follow  the 
employer's  procedures  (fails  to  inform  the  employer). 


Here,  nothing  in  the  facts  indicated  that  the  claimant  purposely 
took  a  nap  or  expected  to  fall  asleep.  She  accidentally  fell 
asleep.  Accidents  are  not  willful.  There  was  no  misconduct. 
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Issue/Digest  Cod* 

MISCONDUCT  /  MC  485.7 

Docket/Dste 

ABR19088  /  1-16-91 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Personal  Comfort  and  Convenience  (Sleepincr) 

Cross  Reference 

MC  310.15,  Manner  of  Performing  Work 

The  claimant  worked  alone  in  a  tower  where  she  was  responsible 
for  forwarding  elevated  trains  beyond  a  checkpoint.  One  day, 
trains  were  delayed  at  her  checkpoint  and  radio  calls  to  her 
went  unanswered.  Her  supervisor  came  to  the  tower,  but  was  not 
admitted  until  he  banged  repeatedly  on  the  door.  He'd  awakened 
the  claimant,  who,  rather  than  offering  any  explanation, 
demanded  to  know  why  the  supervisor  had  come  to  her  work  area. 

HELD:  When  a  worker  purposely  takes  a  nap  when  she  should  be 

performing  her  job,  her  conduct  is  willful  and  constitutes 
misconduct.  Here,  the  claimant  purposely  took  a  nap.  She  was 
discharged  for  misconduct. 
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Issue/Digest  Cod* 

MISCONDUCT  /  MC  485.75 

Doctet/Dite 

Rav  v.  Board  of  Review,  1993  Ill.  App.  LEXIS  389 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Removal  of  Employer's  Property 

Cross  Reference 

MC  140.15,  Dishonesty;  MS  95.05,  Constr.  of  Statutes 

The  claimant  took  items  from  his  employer's  stock:  nuts,  bolts, 
spray  paint,  even  a  car  battery.  An  investigator  observed  that 
the  claimant  took  the  items  when  his  supervisor  was  off  the 
premises,  that  he  kept  the  items  in  his  locker  until  other 
workers  had  left,  and  only  then  did  he  carry  them  out.  After 
the  investigator  made  his  report,  the  claimant  was  fired. 

The  claimant  contended  that  there  was  no  written  rule  against 
stealing,  and,  even  if  there  was,  he  was  observed  and  caught,  so 
there  was  no  harm. 

HELD:  There  is  no  mandate  in  Section  602A  that  there  be  a 

written  rule.  A  rule  may  be  implicit.  Where  any  employer  would 
obviously  have  a  rule,  there  is  an  implicit  rule  unless  a 
contrary  policy  is  clearly  established.  Here,  the  claimant's 
surreptitious  actions  confirmed  the  existence  of  a  rule.  Harm 
occurred  because  the  claimant's  actions  affected  the  employer's 
inventory,  materials,  and  costs,  whether  he  was  caught  or  not. 
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DEPARTMENT  OF 
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Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

84-BRD-3829/3-19-84 

Case  Number/Authority 

1./S-602A 

Title 

Violation  Of 

Company  Rule 

Subtitle 

Safety  Regulations 

Cross-Reference  >T 

None 

The  claimant  had  received  written  warnings  about  horseplay,  and  the  employer 
held  regular  safety  meetings  with  all  employees.  On  the  date  of  discharge, 
the  claimant  and  co-worker  pulled  a  ladder  out  of  a  pit  as  a  joke  with  the 
idea  of  marooning  other  workers  in  the  pit.  Unbeknown  to  them,  there  were 
workers  on  the  ladder,  who  fell  to  the  bottom  of  the  pit.  No  one  was  injured 
in  the  fall. 

HELD:  The  claimant  could  have  caused  physical  injury  to  his  co-workers  and  a 

loss  of  time  and  money  to  the  employer.  The  claimant’s  carelessness  or  negli¬ 
gence  was  of  such  a  degree  as  to  manifest  intentional  disregard  of  a  standard 
of  behavior  which  the  employer  had  a  right  to  expect  of  him  and  of  the  duties 
and  obligations  he  owed  to  his  employer.  In  light  of  the  prior  warnings,  we 
must  conclude  that  the  claimant  knew  or  should  have  known  that  such  conduct 
could  result  in  his  discharge. 

He  was  discharged  for  misconduct  connected  with  his  work  and  is  disqualified 
for  benefits. 


Issue/Digest  Code 

MISCONDUCT  /  MC  485.8 

Docket/Date 

ABR-85-3359  /  10-2-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Safety  Regulation 

Cross  Reference 

MC  363.05,  Personal  Appearance;  MC  485.2 

The  claimant  was  employed  as  a  Carpenter  in  a  nuclear  power 
plant.  His  job  would  require  him  to  work  in  potentially 
radioactive  areas,  where  the  wearing  of  a  securely  fitted  mask, 
to  protect  against  contamination,  was  mandatory.  So  that  the 
claimant’s  mask  would  fit  properly,  he  was  requested  to  cut  off 
his  beard.  When  the  claimant  refused  to  cut  off  his  beard,  he 
was  discharged. 

HELD:  Employers  have  the  right  to  prescribe  certain  standards  of 

dress  for  their  employees.  Such  standards  may  be  prescribed 
because  the  employer  wishes  to  maintain  a  certain  ’’atmosphere," 
or  appearance  of  neatness  or  cleanliness,  or  to  protect 
employees'  safety.  A  rule  requiring  the  wearing  of  certain  items 
deemed  necessary  for  safety  is  generally  reasonable,  unless 
outweighed  by  special  considerations,  and  a  worker  who  is 
discharged  for  a  willful  violation  of  such  a  rule  is  generally 
discharged  for  misconduct  connected  with  his  work.  In  the 
instant  case,  the  employer's  need  for  safety  measures  outweighed 
the  claimant's  interest  in  maintaining  his  beard.  The  claimant's 
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his  employer's  reasonable  safety 
misconduct  connected  with  his  work  within 
602A. 
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Docket/Date 

ABR-85-4050  /  10-4-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Knowledge  of  Safety  Regulation,  Actual  or  Implied 

Cross  Reference 

MC  490.05,  Violation  of  Law 

The  claimant  worked  for  a  restaurant  franchise  as  its  Food 
Service  Manager.  He  was  discharged  after  it  was  reported  that  he 
had  instructed  employees  to  rinse  and  re-use  disposable  items, 
such  as  drinking  cups  and  cup  lids,  even  if  they  had  been  picked 
up  off  the  floor. 

At  a  hearing  before  a  Referee,  the  employer  testified  that 
published  company  rules  prohibited  the  re-use  of  single  service 
items.  The  claimant  testified  that  he  was  unaware  of  any  such 
company  rules.  The  employer  testified  that  each  manager  who  had 
attended  its  training  course  had  received  a  copy  of  the  rules. 

The  claimant  testified  that,  while  he  had  attended  the  training 
course,  he  had  never  received  a  copy  of  the  rules.  The  employer 
further  testified  that  State  rules  and  regulations  on  food 
service  sanitation  prohibited  the  re-use  of  single  service  items. 

HELD:  In  order  for  a  disqualification  for  a  rule  violation  to  be 

imposed,  it  would  have  to  be  established  that  the  claimant 
violated  a  known  rule.  Knowledge  can  be  actual  or  implied;  that 
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is,  it  is  sufficient  that  the  worker  knew  --  or  should  have  known 
--  that  his  actions  were  not  in  compliance  with  the  reasonable 
standards  of  behavior  expected  of  him  as  an  employee. 

In  the  instant  case,  even  if,  as  the  claimant  contended,  he  was 
unaware  of  precise  company  rules,  he  should  have  known  that  the 
practice  of  re-using  disposable  service  items  was  an  unsanitary 
practice,  and,  as  such,  was  a  violation  of  not  only  his 
employer's  policy,  but  also  of  State  regulations  pertaining  to 
sanitary  requirements  in  the  service  of  food  to  the  public.  The 
totality  of  the  evidence  established  that  the  claimant's  failure 
to  comply  with  either  his  employer's  rules  or  the  State's 
regulations  was  inexcusable  and  constituted  misconduct  connected 
with  the  work  within  the  meaning  of  Section  602A. 
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Docket/Date 

ABR-85-5864  /  1-16-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Safety  Regulation 

Cross  Reference 

None 

The  employer  promulgated  a  rule  designed  to  reduce  the  number  of 
industrial  accidents  believed  to  be  related  to  the  use  of  drugs 
by  employees.  That  rule  was  that  any  employee  suffering  from  the 
results  of  an  industrial  accident,  who  was  being  treated  at  the 
employer's  medical  clinic,  had  to  submit  to  a  urine  test  to 
determine  the  presence  of  drugs. 

The  claimant  was  a  Welder.  Welders  frequently  suffer  from  an  eye 
irritation  known  as  "Welder's  Flash,"  which  is  treated  with 
eyedrops.  The  claimant  suffered  from  such  an  eye  irritation,  and 
requested  that  his  employer  furnish  him  with  the  necessary 
eyedrops.  The  employer,  which  usually  kept  eyedrops  at  the 
plant,  had  run  out  of  them.  It  was  suggested  that  the  claimant 
report  to  the  medical  clinic  to  obtain  them. 

When  the  claimant  reported  to  the  medical  clinic  and  picked  up 
the  eyedrops,  he  was  asked  to  furnish  a  ufine  sample.  He 
refused.  Upon  his  refusal,  he  was  discharged,  for  having 
violated  the  employer's  rule. 
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HELD:  Generally,  the  violation  of  a  reasonable  safety  rule  will 

constitute  misconduct  connected  with  work.  Whether  or  not  a  rule 
is  reasonable  is  determined  not  only  by  its  intended  result  or 
the  procedures  by  which  it  is  enforced,  but  by  examining  its 
application  in  terms  of  its  scope  as  well. 


In  the  instant  case,  the  claimant  did  go  to  the  employer’s 
medical  clinic  for  treatment  of  an  industrial  injury.  But  he 
should  not  have  been  subject  to  the  employer's  rule.  His  injury 
did  not  fall  within  the  purview  of  the  employer's  policy;  it  was 
not  the  result  of  an  accident,  but  was  a  normal  result  of 
welding. 


Under  this  set  of  facts,  the  application  of  the  employer's  rule 
was  unreasonable.  The  claimant  was  discharged  for  reasons  other 
than  misconduct. 
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Docket/Date 

ABR-84-FE-23  ./  7-14-86 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Company  Rule 

Subtitle 

Safety  Regulation 

• 

Cross  Reference 

None 

The  claimant,  a  custodial  worker,  had  been  found  in  the 
employer's  boiler  room  washroom,  where  she  had  propped  the  door 
shut  with  a  chair.  The  claimant's  action  of  propping  the 
washroom  door  shut  violated  the  employer's  safety  rule  which 
stated  that  aisles,  stairways,  doorways,  and  emergency  exits  were 
to  be  kept  unobstructed  at  all  times.  The  employer  stated  that 
the  claimant  was  discharged  for  her  violation  of  that  safety 
rule . 

The  claimant  testified  that  she  worked  with  8  male  custodial 
workers.  She  shared  with  them  a  common  washroom  off  the  boiler 
room.  Due  to  the  respective  locations,  whenever  anyone  opened 
the  boiler  room  door,  the  washroom  door  would  blow  open,  unless 
it  was  secured  by  a  lock.  The  claimant  stated  that  the  lock  on 
the  bathroom  door  had  been  inoperable.  Therefore,  in  order  not 
to  be  disturbed  while  she  was  occupied  in  the  washroom,  the 
claimant  had  propped  the  chair  against  the  door  to  prevent 
its  blowing  open.  The  claimant  urged  that,  because,  under  the 
circumstances,  her  actions  had  been  reasonable,  her  discharge 
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for  violating  the  employer's  safety  rule  was  not  a  discharge  for 
misconduct . 


HELD:  A  worker  who  is  discharged  for  the  violation  of  an 

employer's  known  and  reasonable  rule  regarding  safety  regulations 
is  generally  discharged  for  misconduct  connected  with  her  work. 
However,  if  a  worker  has  good  cause  for  her  violation  of  the 
rule,  then  no  misconduct  is  involved.  Good  cause  may  be 
determined  by  balancing  the  employer's  generally  reasonable 
interest  in  its  employees'  safety  (including  the  loss  of  time  and 
money  involved  in  accidents)  against  special  considerations  or 
reasonable  accommodations,  depending  upon  the  facts  of  each  case. 


In  the  instant  case,  the  employer  had  promulgated  a  rule  which, 
on  its  face  and  in  its  general  application,  was  reasonable. 
However,  the  claimant  also  had  a  legitimate  interest  in  securing 
her  privacy.  Compelling  circumstances,  constituting  good  cause, 
required  the  claimant  to  secure  the  door.  Therefore,  even  though 
there  was  a  technical  violation  of  the  employer's  rule,  no 
misconduct  was  involved. 
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Issue/Digest  Code 

MISCONDUCT/MC  490.05 

Docket/Date 

83-BRD-12654/ 11-9-83 

Case  Number/Authority 


1./S-602A 

Title 

Violation  Of  Law 

Subtitle 

General 

Cross-Reference 

None  .       

The  claimant  was  on  layoff  status  and  collectiong  unemployment  benefits  until 
he  was  called  back  to  work  by  the  employer.  On  August  30,  1983,  he  began  to 
perform  his  usual  work  for  the  employer.  However,  he  did  not  report  his 
return  to  work  to  the  local  unemployment  insurance  office.  In  addition,  from 
August  30,  1983,  through  September  25,  1983,  the  claimant  simultaneously 
collected  unemployment  benefits  and  worked  for  the  employer  for  wages.  When  it 
was  discovered  that  the  claimant  collected  unemployment  benefits  while  working 
for  the  employer,  the  claimant  was  discharged. 

HELD:  The  claimant's  misrepresentation  increased  the  employer's  liability  for 

payment  of  unemployment  benefits  at  a  time  in  which  the  employer  was  also 
paying  the  claimant  for  the  work  he  performed.  The  claimant  was  discharged 
for  misconduct  in  connection  with  his  work,  and  he  is  ineligible  to  receive 
benefits. 
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MISCONDUCT/MC  490.05 

Docket/Date 

84-BRD-3 04 7 72-29-84 

Case  Number/Authority 


Title 


Violation  Of  Law 


Subtitle 


General 


Cross-Reference 


None 


The  claimant  was  employed  as  a  service  technician  for  a  telephone  company. 

A  criminal  complaint  was  filed  by  a  customer  of  the  employer,  and  the  claimant 
was  convicted  of  soliciting  the  minor  child  of  the  customer  while  making  a 
service  call  in  the  customer’s  home.  The  claimant  was  discharged  after  the 
conviction. 


HELD:  The  claimant's  act  was  clearly  against  the  interest  of  the  employer  who 

might  well  have  been  subjected  to  a  suit  for  civil  damages.  The  claimant  was 
discharged  for  misconduct  connected  with  his  work,  and  he  is  disqualified  for 
benefits . 


Issue/Digest  Code 

MISCONDUCT  /  MC  490.05 

Docket/Date 

ABR-85-4050  /  10-4-85 

Authority 

Sect.  602A  of  the  Act 

Title 

Violation  of  Law 

Subtitle 

Knowledge  of  Law,  Actual  or  Implied 

Cross  Reference 

MC  485.8,  Violation  of  Company  Rule 

The  claimant  worked  for  a  restaurant  franchise  as  its  Food 
Service  Manager.  He  was  discharged  after  it  was  reported  that  he 
had  instructed  employees  to  rinse  and  re-use  disposable  items, 
such  as  drinking  cups  and  cup  lids,  even  if  they  had  been  picked 
up  off  the  floor. 

At  a  hearing  before  a  Referee,  the  employer  testified  that 
published  company  rules  prohibited  the  re-use  of  single  service 
items.  The  claimant  testified  that  he  was  unaware  of  any  such 
company  rules.  The  employer  testified  that  each  manager  who  had 
attended  its  training  course  had  received  a  copy  of  the  rules. 

The  claimant  testified  that,  while  he  had  attended  the  training 
course,  he  had  never  received  a  copy  of  the  rules.  The  employer 
further  testified  that  State  rules  and  regulations  on  food 
service  sanitation  prohibited  the  re-use  of  single  service  items. 

HELD:  In  order  for  a  disqualification  for  a  rule  violation  to  be 

imposed,  it  would  have  to  be  established  that  the  claimant 
violated  a  known  rule.  Knowledge  can  be  actual  or  implied;  that 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


' 


MISCONDUCT 


MC  490.05 


ABR-85-4050 


2 


is,  it  is  sufficient  that  the  worker  knew  --  or  should  have  known 
--  that  his  actions  were  not  in  compliance  with  the  reasonable 
standards  of  behavior  expected  of  him  as  an  employee. 

In  the  instant  case,  even  if,  as  the  claimant  contended,  he  was 
unaware  of  precise  company  rules,  he  should  have  known  that  the 
practice  of  re-using  disposable  service  items  was  an  unsanitary 
practice,  and,  as  such,  was  a  violation  of  not  only  his 
employer's  policy,  but  also  of  State  regulations  pertaining  to 
sanitary  reguirements  in  the  service  of  food  to  the  public.  The 
totality  of  the  evidence  established  that  the  claimant's  failure 
to  comply  with  either  his  employer's  rules  or  the  State's 
regulations  was  inexcusable  and  constituted  misconduct  connected 
with  the  work  within  the  meaning  of  Section  602A. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  490.05 

Docket/Date 

Emolovment  Division  v.  Smith,  110  S.  Ct.  1595  (1990) 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Law 

Subtitle 

Religious  Practice  that  Violates  Criminal  Law 

Cross  Reference 

MC  5.05,  Misconduct;  MC  270.05,  Use  of  Intoxicants 

The  claimants  were  discharged  from  their  jobs  at  a  private  drug 
rehabilitation  organization  because  they  ingested  peyote,  a 
hallucinogenic  drug.  Generally,  the  use  of  peyote  violated 
Oregon's  controlled  substance  law.  However,  the  claimants 
ingested  the  drug  for  sacramental  purposes  in  connection  with 
their  Native  American  Church. 

The  question  presented  to  the  United  States  Supreme  Court  was 
whether  the  claimants  could  be  disqualified  for  unemployment 
benefits  for  misconduct,  or  whether  such  a  disqualification 
would  violate  the  First  Amendment's  Free  Exercise  Clause. 

HELD:  Unemployment  insurance  benefits  cannot  be  denied  when  the 

denial  is  specifically  directed  at  religious  beliefs  (see,  e ♦ q . , 
MC  5.05,  Hobbie;  RW  90.05,  Frazee) .  However,  benefits  can  be 
denied  when  there  is  a  neutral,  across-the-board,  criminal 
prohibition  on  a  particular  form  of  conduct.  Here,  based  upon 
Oregon's  drug  law,  unemployment  benefits  could  be  denied. 
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MISCONDUCT  /  MC  490.05 

Docket/Date 

ABR99133  /  1-30-90 

Authority 

Section  602A  of  the  Act 

Title 

Violation  of  Law 

Subtitle 

Possession  and  Sale  of  Drugs  Off  the  Job 

Cross  Reference 

MC  85.05,  Connect  w/  Work;  MC  270.05,  Use  of  Drugs 

The  claimant  worked  for  the  Department  of  Corrections  as  a  youth 
supervisor.  He  was  arrested,  then  convicted,  for  possession  of 
a  controlled  substance  with  intent  to  deliver.  Neither  the  drug 
incident  nor  arrest  took  place  during  working  hours  or  on  the 
employer's  premises.  Still,  after  he  was  convicted,  the 
employer  fired  him. 

HELD:  To  constitute  "misconduct,"  an  act  must  violate  a  policy 

that  governs  the  individual's  performance  of  work.  Ordinarily, 
a  distinction  would  be  made  between  an  individual's  personal 
affairs  and  his  obligations  to  his  employer.  However,  a 
worker's  obligations  to  his  employer  are  broader  in  some 
occupations  than  in  others,  such  as  where  the  worker  is  a  public 
servant  and  the  public's  trust  and  confidence  are  involved. 

Here,  the  claimant  owed  a  duty  to  the  public  through  his 
employer  and  he  breached  that  duty.  This  was  a  discharge  for 
misconduct . 
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MISCONDUCT  /  MC  490.05 

Doctot/Date 

Farmers  State  Bank  v.  IDES,  576  N.E.  2d  532  (19911 

Authority 

Section  602A  of  the  Act 

TWe 

Violation  of  Law 

Subtitle 

Awareness  of  Law 

Cro*s  Reference 

MC  485.05,  Violation  of  Company  Rule 

Farmers  Bank  kept  a  special  drawer,  designated  "drawer  five,"  as 
an  accommodation  to  customers.  Customers  could  write  checks 
that  would  ordinarily  result  in  overdrafts,  except,  checks  put 
in  drawer  five  would  not  immediately  be  debited  to  the 
customer's  checking  account.  They  would  be  kept  in  drawer  five 
until  the  customer  deposited  the  necessary  amount,  usually 
within  a  matter  of  a  few  days.  Aside  from  customers,  there  were 
employees,  officers,  and  directors  of  the  bank  who  used  drawer 
five  to  prevent  overdrafts  in  their  personal  checking  accounts. 

The  claimant  was  an  assistant  cashier  with  no  supervisory 
responsibilities.  She  discovered  that  a  fellow  employee  put 
three  personal  checks,  totaling  $12,000,  into  drawer  five,  and 
that  the  checks  had  been  there  for  at  least  two  weeks.  Another 
six  days  went  by  before  the  claimant  reported  this  to 
management . 

Farmers  Bank  fired  the  claimant  for  delaying  in  reporting  the 
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misapplication  of  funds.  The  bank  cited  an  Illinois  statute 
requiring  the  bank  to  report  any  misapplication  of  funds  within 
48  hours  of  discovery. 

HELD:  There  is  no  misconduct  unless  an  individual  violates  a 

reasonable  rule.  A  rule  is  not  reasonable  unless  it  provides 
guidelines  that  are,  or  should  be,  known  by  the  worker.  A  State 
law  that  is  applicable  to  an  employing  unit's  business  may 
constitute  an  implicit  rule  that  should  be  known  by  the  worker. 

Here,  however,  the  statute  cited  applied  to  management's 
reporting  requirements,  not  the  claimant's.  Therefore,  there 
was  no  basis  for  concluding  that  the  claimant  should  have  known 
about  it. 

In  this  case,  the  claimant's  delay  in  bringing  the  matter  to 
management's  attention  did  not  violate  a  reasonable  rule,  as 
misconduct  under  Section  602A  requires. 
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EMPLOYMENT  SECURITY  PRECEDENTS 

Issue/Digest  Code 

MISCONDUCT/MC  490.2 

Docket/Date 

83-BRD-6617/ 5-31-83 

Case  Number/Authority 

1./S-602A 

Violation  Of  Law 

Subtitle  „  ,  T 

Motor  Vehicle  Law 

0  ross-Reference 

MC  485.65.  Motor  Vehicle  under  Violation  Of  Comoanv  Rule 

The  claimant  worked  for  the  employer  as  a  school  bus  driver  until  she  was 
discharged.  The  school  district  had  specific  rules  and  regulations  pertaining 
to  the  operation  of  buses,  and  the  drivers  were  to  observe  the  rules  of  the 
road  of  the  State  of  Illinois.  The  claimant  admitted  driving  a  bus  containing 
student  passengers  through  a  railroad  crossing  when  the  warning  gates  were  down 
and  the  warning  lights  were  flashing. 

HELD:  The  violation  of  State  and  school  district  driving  rules  evidenced 

intentional  and  wilful  disregard  of  the  employer's  interests.  Therefore,  the 
claimant  was  discharged  for  misconduct  connected  with  her  work,  and  she  is 
ineligible  for  benefits. 
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Docket/Date 

84-BRD-3454/3-12-84 


Case  Number/Authority 


2./S-602A 


Title: 

Violation  Of  Law 

Subtitle 

Motor  Vehicle  Law 

Cross-Reference  ^jone 

The  claimant,  a  truck  driver,  was  discharged  when  he  received  his  fourth  speeding 
ticket  which  resulted  in  the  suspension  of  his  chauffeur’s  license  for  six  months. 
He  alleged  that  the  employer's  scheduling  required  him  to  exceed  the  speed  limit 
in  order  for  him  to  obtain  sufficient  rest  between  runs.  The  employer  stated 
that  there  was  a  company  rule  requiring  drivers  to  leave  for  destinations  in 
time  to  drive  within  the  speed  limits,  and  it  denied  "close"  scheduling.  The 
claimant  did  not  file  a  grievance  over  the  scheduling. 


HELD:  The  claimant  knew  he  was  violating  the  law  and  the  employer's  work 

directives;  if  he  felt  that  his  trips  were  scheduled  too  closely  together  to 
allow  for  proper  rest,  he  should  have  filed  a  complaint  or  a  grievance.  His 
termination  resulted  from  misconduct  connected  with  his  work  because  he  chose 
to  disregard  the  law  and  his  employer's  rules.  His  is  disqualified  for  benefits. 


Misconduct 

Felony,  Larceny,  and 
Embezzlement 


Felony,  Larceny  and  Embezzlement 


602.05  -  General 


Issue/Digest  Code 

MISCONDUCT  /  MC  602.05 

Docket/Date 

ABR-8 5-7085  /  3-13-86 

Authority 

Sect.  602B  of  the  Act 

Title 

Felony  or  Theft 

Subtitle 

What  Constitutes  an  Admission 

Cross  Reference 

None 

In  its  timely  Notice  of  Possible  Ineligibility,  the  employer 
alleged  that  the  claimant  had  been  "discharged  on  the  basis  of 
consuming  food  which  he  had  not  paid  for  (stealing)."  During  a 
subsequent  interview  with  the  Claims  Adjudicator  (a 
representative  of  the  Director) ,  the  claimant  stated,  in 
pertinent  part: 

I  did  tell  (the  employer)  that  I  had  consumed 
a  (food  item)  prior  to  paying  for  it  ...  I 
was  going  to  borrow  the  money  from  a  co-worker 
to  pay  for  the  (food  item),  but  before  I  could 
do  this,  (the  employer)  called  me  ... 

HELD:  Section  602B  provides  for  disqualification  where  a 

claimant  has  been  discharged  for  the  commission  of  a  theft 
connected  with  work.  One  of  the  (disjunctive)  conditions  for 
such  a  disqualification  is  that  the  claimant  has  admitted  the 
commission  of  a  theft  to  a  representative  of  the  Director.  For  a 
claimant's  statement  to  constitute  an  admission  of  theft,  it  must 
be  inferred  from  that  statement  that  there  was  not  only  a 
physical  act  of  taking  and  carrying  away  the  property  belonging 
to  another,  but,  concurrently,  an  intent  to  permanently  deprive 
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the  rightful  owner  of  that  property. 


In  the  instant  case,  the  claimant  admitted  that  he  had  taken  the 
employer's  property.  The  claimant's  statement  to  the  Adjudicator 
indicated  that,  at  the  time  the  claimant  took  the  employer's 
property,  he  did  not  have  sufficient  funds  to  pay  for  it,  nor  had 
he  even  ascertained  whether  he  ever  would  have  sufficient  funds, 
nor  had  he  spoken  with  the  employer  about  taking  food  prior  to 
making  payment.  Therefore,  it  could  have  been  inferred  that, 
concurrent  with  the  physical  act  of  taking,  the  claimant  had  the 
requisite,  objective  intent  to  permanently  deprive  the  employer 
of  the  merchandise  in  question.  The  claimant's  statement  set 
forth  sufficient  facts  for  the  Adjudicator,  and  subsequently  the 
Referee,  to  conclude  that  the  claimant  had  been  discharged  for 
theft  connected  with  his  work  within  the  meaning  of  Section  602B. 
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MISCONDUCT  /  MC  602.05 

Docket/Date 

ABR-8 5-1017  /  8-16-85 

Authority 

Sect.  602B  of  the  Act 

Title 

Felony  or  Theft 

Subtitle 

Theft  --  What  Constitutes  an  Admission 

Cross  Reference 

None 

In  its  Notice  of  Possible  Ineligibility,  the  employer  alleged 
that  the  claimant,  a  Cashier,  had  been  stealing  money  from  its 


cash  drawer.  Later,  when  the  claimant  spoke  with  a  Claims 

Adjudicator  (a  representative  of  the  Director),  the  claimant 

admitted  that  she  had  taken  money  from  the  cash  drawer: 

The  owner  ...  allowed  us  (the  claimant  and 
her  husband,  the  store  manager)  to  borrow 
from  the  cash  drawer  and  re-pay  at  payday. 

We  had  borrowed  $60  and  I  handed  the  money 
(back)  to  him.  I'm  not  responsible  for  ... 
shortages  --  nor  did  I  steal  any  monies. 


The  Claims  Adjudicator  issued  a  determination,  subsequently 
affirmed  by  the  Referee,  which  imposed  a  disqualification  under 
the  provisions  of  Section  602B. 


HELD:  Section  602B  provides  for  a  disqualification  where  a 

claimant  has  been  discharged  for  the  commission  of  a  felony  or 
theft  connected  with  work.  One  of  the  (disjunctive)  conditions 
for  such  a  disqualification  is  that  the  claimant  has  admitted  the 
commission  of  the  felony  or  theft  to  a  representative  of  the 
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Director.  For  a  claimant's  statement  to  constitute  an  admission 
of  theft,  it  must  be  inferred  from  that  statement  that  there  was 
not  only  a  physical  act  of  taking  and  carrying  away  the  property 
belonging  to  another,  but  concurrently  an  intent  to  permanently 
deprive  the  rightful  owner  of  that  property. 

In  the  instant  case,  although  the  claimant  admitted  utilizing  the 
employer's  funds,  her  statement  to  the  Claims  Adjudicator  was 
that  the  employer  had  permitted  the  borrowing  of  funds  and  that 
she  was  only  borrowing  the  money.  The  statement  did  not 
establish  that  the  claimant  intended  to  permanently  deprive  the 
employer  of  that  money.  Therefore,  because  the  claimant's 
statement  to  the  Claims  Adjudicator  failed  to  establish  the 
requisite  intent,  it  did  not  constitute  an  admission  of  theft, 
and,  accordingly,  the  disqualifying  provisions  of  Section  602B 
could  not  be  applied. 
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Authority  Sect.  602A  and  Sect.  602B  of  the  Act 


Title  Felony  or  Theft 

Subtitle  Section  602A  in  lieu  of  Section  602B 

Cross  Reference  None 


The  employer  submitted  a  Notice  of  Possible  Ineligibility,  in 
which  it  alleged  that  the  claimant  had  been  discharged  for  theft 
connected  with  his  work.  The  Claims  Adjudicator  issued  a 
determination,  allowing  benefits  to  the  claimant  without 
disqualification  under  Section  602B,  Felony  or  Theft,  because  the 
statutory  requirements  for  such  a  disqualification  had  not  been 
met:  The  claimant  had  not  admitted  an  act  of  theft  to  a 

representative  of  the  Director;  no  admission  signed  by  the 
claimant  had  been  submitted;  the  claimant  had  not  been  convicted 
by  a  court  of  competent  jurisdiction. 

The  employer  appealed  that  determination,  and  a  hearing  was  held, 
at  which  the  evidence  established  that  the  claimant  had  admitted, 
verbally,  to  his  employer  that  he  had  taken  property  from  the 
employer  for  his  personal  use.  Based  upon  that  finding,  the 
Referee  concluded  that  the  claimant  had  been  discharged  for 
misconduct  connected  with  his  work  and  was  subject  to  a 
disqualification  under  the  provisions  of  Section  602A  of  the 
Act. 
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The  claimant  appealed  that  decision,  contending  that  "theft”  was 
cognizable  only  under  Section  602B  of  the  Act,  and,  that  being 
the  case,  the  Referee  was  precluded  from  rendering  a  decision 
that  the  claimant  was  subject  to  a  disqualification  under  the 
provisions  of  Section  602A. 

HELD:  Section  602B  of  the  Act  is  penal  in  nature  as  it  cancels 

all  wage  credit  earned  by  a  worker  on  or  prior  to  the  date  of  his 
discharge.  The  Legislature  has  provided  that  this  penalty  of 
wage  credit  cancellation  cannot  be  imposed  unless  certain 
conditions  (previously  cited)  are  met.  If  these  conditions  are 
not  met,  but  the  evidence  establishes  felony  or  theft,  then  the 
provisions  of  Section  602A  of  the  Act  are  applicable. 

In  the  instant  case,  the  claimant's  verbal  admission  to  his 
employer  did  not  meet  the  statutory  standard  set  forth  in  Section 
602B.  However,  his  verbal  admission  did  establish  that  he  had 
committed  a  theft.  Therefore,  it  was  not  incorrect  for  the 
Referee  to  consider  the  disqualifying  provisions  of  Section  602A. 
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Issue/Digest  Code, 

MISCONDUCT/ MC  602.05 

Docket/Date 

83-BRD-12609/1 1-8-83 

Case  Number/Authority 

1./S-602B 

Title  Discharge  For  Felony  Or  Theft 

General 


Cross-Reference  None 


The  employer  submitted  a  timely  "Notice  of  Possible  Ineligibility,"  which  stated 
that  the  claimant  was  discharged  for  theft.  The  employer  stated  that  the  claim¬ 
ant  misappropriated  hospital  property. 

In  a  statement  to  the  claims  adjudicator  (a  representative  of  the  Director  of 
Labor),  the  claimant  stated  as  follows:  "...I  did  take  a  handful  of  individual 
packages  of  Sanka  coffee  from  the  ingredient  room  of  the  hospital,  and  I  put 
them  in  my  pants  pocket... I  took  the  Sanka  for  my  mother  who  had  been  asking 
for  it." 

The  claimant  took  approximately  twenty  packages  of  the  Sanka  coffee,  which  had 
been  allocated  for  consumption  by  the  employer's  patients. 

HELD:  The  Illinois  Unemployment  Insurance  Act  provides  for  a  loss  of  benefit 

rights  in  insurance  where  a  claimant  is  discharged  because  of  the  commission  of 
a  felony  or  theft  in  connection  with  his  work,  provided  the  employer  notified 
the  Director  of  such  possible  ineligibility  in  a  timely  manner,  and  one  of  the 
following  has  occurred: 
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1)  the  claimant  has  admitted  his  commission  of  a  felony  or  theft 
to  representative  of  the  Director; 

2)  he  has  signed  a  written  admission  of  such  act  and  such 
admission  has  been  presented  to  a  representative  of  the 
Director; 

3)  such  act  has  resulted  in  a  conviction  by  a  court  of 
competent  jurisdiction. 

In  this  instance,  the  claimant  admitted  the  commission  of  the  theft  to  the 
claims  adjudicator,  who  is  a  representative  of  the  Director,  and  the  employer 
filed  a  timely  notice  of  possible  ineligibility.  The  theft  was  connected  with 
the  work,  and  no  benefit  rights  shall  accrue  to  the  claimant  based  upon  wages 
earned  for  service  rendered  by  the  claimant  prior  to  the  date  of  his  discharge. 
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Docket/Date 

83-BRD-13407 /I 1-21-83 

Case  Number/Authority 

2./S-602B 

Discharge  For 

Felony  Or  Theft 

Sub,ltle  General 

Cross-Reference  fjone 

The  claimant  worked 

as  a  security  guard.  On  March  20,  1983,  another  security 

guard  observed  the  claimant  placing  a  television  stand  in  the  trunk  of  his  car. 
He  was  arrested  and  convicted  of  a  theft.  The  employer  filed  a  timely  protest 
alleging  theft. 

HELD:  Section  602  B,  while  not  a  criminal  statute,  is  penal  in  nature,  and 

imposes  a  forfeiture  of  rights  which  would  otherwise  have  accrued  on  taxed 
employment.  Accordingly,  it  is  construed  strictly.  The  conditions  for 
application  of  Section  602  B  are  as  follows: 

"First:  There  must  be  a  commission  of  a  felony  or  theft  by  the 
claimant  in  connection  with  his  work  for  which  the  employer  is 
not  responsible; 

Second:  The  employer  must  give  timely  notice  to  the  Director  of 

the  possible  application  of  this  Section;  and 

Third:  There  must  be  a  written  confession  by  the  claimant  presented 

to  the  department,  or  an  admission  by  the  claimant  of  the  act  to  a 
representative  of  the  Director,  or  a  conviction  by  a  court  of 
competent  jurisdiction." 
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All  of  the  above  conditions  were  met.  Therefore,  the  claimant  was  discharged 
for  theft  connected  with  the  work,  and  no  benefit  rights  shall  accrue  to  the 
claimant  based  upon  wages  from  any  employer  for  services  rendered  prior  to 
the  date  on  which  the  claimant  was  discharged  for  the  theft. 
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Docket/Date 

84-BRD-22 1/1-9-84 


Case  Number/Authority 


3./S-602B 


Title 

Discharge  For  Felony  Or  Theft 

Subtitle 

General 

Cross-Reference  ^jQne 

The  claimant  gave  a  signed  statement  to  the  claims  adjudicator  in  which  he 
admitted  that  he  took  two  cans  of  chili  belonging  to  the  vending  company  from 
behind  the  vending  machine  in  the  employer's  cafeteria.  He  was  stopped  by  the 
security  guard  and,  at  his  grievance  hearing,  he  offered  to  buy  the  whole  case 
to  avoid  a  discharge.  Although  the  chili  was  not  actually  owned  by  the 
employer,  it  would  have  been  required  to  compensate  the  vending  company  for 
the  loss.  He  was  discharged  because  of  the  theft. 

HELD:  The  statute  requires  that  certain  conditions  must  be  met  before  an 

individual  loses  accumulated  benefit  rights  due  to  a  job-related  theft: 

1)  a  timely  notice  of  possible  ineligibility  filed  by  the  employer 
within  the  specified  time  period. 

2)  the  claimant's  discharge  was  directly  due  to  the  offense,  and  the 
offense  was  connected  with  the  work. 

3)  the  claimant  admitted  the  commission  of  the  offense  to  a 
representative  of  the  Director  of  Labor,  has  signed  a  written 
admission  submitted  to  such  representative,  or  has  been 
convicted  by  a  court  of  competent  jurisdiction. 
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Since  the  claimant  admitted  the  theft  to  the  representative  of  the  Director 
of  Labor,  the  employer  filed  a  timely  notice  of  it,  and  the  theft  was  connected 
with  the  work,  no  benefit  rights  shall  accrue  to  the  claimant  based  upon  wages 
earned  for  service  rendered  by  him  prior  to  the  date  of  his  discharge. 


Issue/Digest  Code 
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Docket/Date 

ABR-85-5351  /  12-19-85 

Authority 

Sect.  602B  of  the  Act 

Title 

Felony  or  Theft 

Subtitle 

Connection  with  Work 

Cross  Reference 

MC  85.05,  Connection  with  Work;  MS  95.1,  Construction 

The  claimant  worked  as  Office  Manager  for  a  Dentist.  In  her 
statement  to  the  Adjudicator,  the  claimant  admitted  that  she  had 
knowingly  filed  a  false  insurance  claim  --  for  dental  services 
allegedly  performed  upon  her  by  her  employer.  The  claim  for 
those  non-existent  services  was  filed  against  the  claimant’s 
husband's  insurance  policy.  The  claimant  had  used,  without 
authorization,  her  employer's  signature  stamp,  in  order  to  ensure 
that  the  claim  would  be  processed  without  question.  The  claimant 
stated  that  she  had  filed  the  false  claim  because  she  needed  the 
money. 

The  claimant  received  payment  from  her  husband's  insurance 
company.  When  her  employer  learned  what  had  transpired,  he 
discharged  the  claimant  for  "insurance  fraud." 

The  issue  presented  was  whether  the  claimant  had  committed  a 
theft  within  the  meaning  of  Section  602B,  since,  technically,  she 
had  committed  a  theft  against  the  insurance  company  and  not  her 
employer . 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


MISCONDUCT 

MC  602.05 

ABR-85-5351 

2 

HELD:  The  disqualifying  provisions  of  Section  602B  of  the  Act  do 

not  require  that  the  theft  for  which  the  claimant  is  discharged 
be  committed  against  the  employer,  but  only  that  the  theft  be 
connected  with  her  work. 

In  the  instant  case,  the  claimant's  unauthorized  use  of  the 
employer's  signature  stamp  implicated  the  employer  in  the  fraud, 
even  if  only  to  the  extent  that  it  required  the  employer  to  take 
time  away  from  his  work  to  deal  with  the  matter  by  accounting  for 
his  services.  There  was  also  the  potential  for  damage  to  the 
employer's  reputation  and  business. 

The  claimant's  actions  were  sufficiently  material  to  the 
employer's  interests  as  to  be  connected  with  her  work.  The 
claimant  was  properly  subject  to  the  disqualifying  provisions  of 
Section  602B. 
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Docket/Date 

Cetnar  v.  Board  of  Review,  495  N.E.  2d  1128  (1986) 

Authority 

Sect.  602  of  the  Act 

Title 

Felony  or  Theft 

Subtitle 

What  Constitutes  an  Admission 

Cross  Reference 

MC  5.05,  Misconduct,  Sole  Accountability 

The  employer  discovered  that  a  large-scale  construction  project 
was  being  carried  out  at  the  residence  of  its  maintenance 
superintendent,  and  that  employees  were  working  on  that  project 
on  company  time,  using  materials  transported  from  the  employer's 
plants.  The  claimant,  a  Maintenance  Electrician,  was  discharged 
for  his  part  in  what  was  deemed  the  misappropriation  of  company 
property  (theft). 

In  his  written  statement  to  the  Adjudicator,  the  claimant  stated 
that  on  certain  occasions  his  general  foreman  would  send  him  out 
of  the  employer's  plant  to  work  on  private  property  and  would 
tell  him  what  materials  he  needed  for  the  job.  The  claimant 
would  punch  out  for  the  day,  then  give  his  timecard  to  the 
foreman.  The  claimant  maintained  that  he  was  given  authorization 
by  his  foreman  to  remove  materials  from  the  plant  and 
specifically  stated,  "I  have  not  taken  any  materials  from  (the 
employer)  without  authorization."  The  claimant  stated  that  it 
was  customary  for  maintenance  department  workers  to  perform  work 
at  the  residences  of  management  personnel,  and  testified  that  in 
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the  early  years  of  his  employment  he  had  performed  such  work  at 
the  home  of  the  company's  owner. 

HELD:  The  offense  of  theft  is  defined  as  the  knowing  exercise  of 

unauthorized  control  over  the  property  of  the  owner  with  the 
intent  to  permanently  deprive  the  owner  of  its  use  or  benefit. 
Section  602B  is  properly  interpreted  as  requiring  the  employee  to 
admit  facts  sufficient  to  satisfy  each  essential  element  of  the 
offense  of  theft.  It  does  not  matter  whether  or  not  a  claimant's 
testimony  is  credible  or  that  underlying  facts  reveal  that  a 
theft  has  occurred;  a  denial  of  guilt,  no  matter  how  incredible, 
does  not  constitute  an  admission. 

The  record  in  this  case  clearly  established  that,  throughout  the 
course  of  the  administrative  proceedings,  the  claimant  maintained 
that  he  believed  he  was  authorized  to  remove  materials  from  the 
employer's  plant  and  to  use  them  in  performing  work  at  the  homes 
of  management  personnel.  From  the  claimant's  statement  to  the 
Adjudicator,  it  could  not  have  been  inferred  that  he  knowingly 
exercised  unauthorized  control  over  the  employer's  property. 
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Issue/Digest  Code 

MISCONDUCT  /  MC  602.05 

Docket/Date 

ABR-85-6507  /  2-21-86 

Authority 

Sect.  602  of  the  Act 

Title 

Felony  or  Theft 

Subtitle 

Quantity  or  Value  of  Property  Taken 

Cross  Reference 

MC  485.7,  Violation  of  Company  Rule 

The  claimant,  a  Licensed  Practical  Nurse,  was  discharged  for 
placing  personal,  long  distance  calls  --  which  the  employer 
determined  to  be  "excessive"  --  from  the  employer's  telephone. 

Both  the  Adjudicator  and  the  Referee  concluded  that  the  claimant 
was  discharged  for  theft,  pursuant  to  the  provisions  of  Section 
602B. 


HELD:  Whether  an  individual  commits  a  theft  is  not  dependent 

upon  either  the  quantity  or  value  of  property  taken.  An 
accusation  that  implies  that  some  unspecified  but  lesser  amount 
of  property  taken  would  be  permissible  is  patently  inconsistent 
with  a  finding  of  theft. 

In  the  instant  case,  the  claimant's  "excessive"  long  distance 
telephone  calls  were  undoubtedly  placed  at  the  employer's 
expense.  But,  for  that  matter,  based  upon  the  evidence 
presented,  any  personal  long  distance  call  she  made  would  have 
been  at  the  employer's  expense  (not  to  mention  any  personal  local 
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calls).  Because  the  employer  implied  that  some  (an  unspecified 
number  of)  personal  calls  were  acceptable,  it  could  not  be 
concluded  that  the  "excessive"  personal  calls  constituted  theft. 


At  the  same  time,  the  claimant's  actions  were  cognizable  under 
Section  602A  of  the  Act.  Whether  or  not  an  employer  has  an 
express  rule  on  the  subject,  a  worker  knows  --  or  should  know  -- 
that  the  work  place  is  a  place  for  work,  not  personal  business. 
Further,  a  worker  knows  --  or  should  know  --that  there  are 
charges  for  long  distance  telephone  calls,  and  that  "excessive" 
calls  of  this  nature  can  be  expensive.  In  the  instant  case,  the 
claimant  should  have  known  that  her  continuous  use  of  the 
employer's  telephone  for  personal  calls  was  adverse  to  the 
employer's  interests,  and  she  could  have  foreseen  that  her 
actions  would  result  in  her  discharge.  She  was  discharged  for 
misconduct  within  the  meaning  of  Section  602A. 
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Docket/Date 

ABR- 90-11516  /  6-28-91 

Authority 

Section  602B  of  the  Act 

Title 

Felony  nr  Theft 

Subtitle 

fhargpq  Pending 

Cross  Reference 

None 

The  claimant  was  criminally  charged  with  theft  of  the  employer's 
property.  Before  the  criminal  case  was  resolved,  an 
unemployment  insurance  hearing  was  held.  At  that  hearing,  a 
police  officer  testified  that  he  saw  the  claimant  steal  the 
employer's  property. 

HELD:  Section  602B  requires,  in  pertinent  part,  that  there  be  a 

conviction.  However,  in  Jenkins  v.  Bowling.  691  F.  2d  1225 
(1982) ,  it  was  held  that  benefits  could  not  be  held  in  abeyance 
pending  the  result  of  legal  proceedings.  Rather  than  hold 
benefits  in  abeyance,  IDES  agreed  to  make  its  decisions  based 
upon  whether  it  was  more  likely  than  not  that  the  claimant  would 
be  found  guilty  as  charged. 

Here,  there  was  credible  evidence  that  the  claimant  committed  a 
theft  and,  therefore,  the  Board  concluded  that  it  was  more 
likely  than  not  that  the  claimant  would  be  found  guilty  of 
theft.  On  that  basis,  the  Section  602B  penalty  was  imposed. 
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